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LEGAL ETHICS 
W. F. Bowxer® 

A profession difters from a trade because the main object of a trade is 
profit while a profession, in Roscoe Pound’s words is ‘a group of men pursuing 
a learned art as a common calling in the spirit oi public service”. A tradesman 
does not act on behalt of his customer, but the member of a profession does act 
on behali of those whom he serves. This special relationship between lawyer and 
client or physician and patient is one of trust, calling for rules of conduct higher 
than those which the general law requires of the ordinary citizen. These rules 
may be caiied the ethics of the profession. , 

To explain “ethical conduct” it might help to describe “unethical conduct” 
The author oi a recent American book on Legai Ethics, H. S. Drinker, says 
that unethical conduct, calling for disciplinary measures, comes under two 
headings (1) moral unfitness to advise and represent clients and (2) unworthi- 
ness to continue in the legal profession. This distinction seems helpful, though 
in some cases improper conduct may come under both headings. 


In the legal profession, it is doubtful whether the ethical standards go back 
as far as the physician’s oath of Hippocrates, but certainly in England thev be- 
gan to deveiop when attorneys and pleaders emerged in the reign of Edward J. 
The mediaeval attorney took an oath to truly and honestly demean himself in 
the practice of an attorney, and the sergeant at law swore that he would serve 
well the King’s people, counsel them truly and not defer or delay their causes 
tor his own profit. 


Since this paper will deal specifically with professional ethics in Canada, it 
may help to mention the differences in the organization of the profession in 
the two countries. In Canada professions are controlled by the provinces and 
the typical statute creates a law society whose members alone have the right 
to practice law and who are both barristers and solicitors. They are officers 
of the court, which an English barrister is not, and disciplinary power rests in 
the benchers of the society. The union of the two branches renders inapplicable 
some of the English rules which deal with the relationship between barristers, 
solicitors and the public. Most discussions of English ethical standards dea! 
with the ethics of advocacy, and the rules which appear trom time to time in th: 
Annual Practice are opinions of the General Council, save for those relatin: 
to the retainer of barristers, which were framed jointly by the two branches o! 
the profession. A practitioner in Canada is subject to the rules governing botl, 
branches. but after making allowances for the differences in organization 1n th« 
two countries, it is correct to say that the profession in Canada adopts the 
English standards. In each province however, some standards may be found ir 
statutes as well as in judgments and in custom. 





*Wilbur Fee Bowker, Q.C., B.A., LL.B (Alta.), LL.M. (Minnesota), Dean, Faculty oi La 
University of Alberta. This paper was presented to a Pienary Session of the Commonwe:-': 
and Empire Law Conference held in London, July, 1955. 
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Moreover there exists in Canada written canons of Ethics of the Canadian 
Sar Association, a voluntary but influential body. In 1919 the asociation 
decided to adopt Canons, based on those ot the American Bar Association, 
and they were approved in 1920. 


Some iawyers in Canada objected to the Canons on the ground that in 
England it has not been found necessary to codify the ethics of the protession, 
and also because there may be a danger that lawyers will treat them itke a taxing 
statute that applies only where the individual comes within the letter of the 
law. The answer to this last objection is that the canons are not exhaustive, 
but “should be construed as a general guide and not as a denial of the existence 
of other duties”. As for the first objection, the English rules already mention- 
ed do constitute a partial codification, and in any case there are many differ- 
ences between the two countries. In Canada there is no couterpart ot the Inns 
of Court and instead of a smail bar devoted exclusively to counsel work, 
there are ten provincial societies most of whose members (except in Quebec) are 
both barristers and solicitors, with divergent educational background, many ot 
them living in scattered thinly populated areas and withour the daily contact 
with the courts that an English barrister enjoys. It is hard to see how the formu- 
lation of the Canons couid fail to be beneficial. It is true that so far as we 
have learned, the only law societies that officially adopted them were those of 
the western provinces. A short examination of the Canons wili show however 
that subject to minor variations they conform to the high standards of the pro- 
fession in England. 


The Canadian canons are grouped under five headings — the lawver’s duty 
to the state, the court, his fellow lawyers, his client and himself. We do not 
propose to summarize the canons in order, but think it worthy of note that thev 
are framed so as to emphasize the various duties of the lawyer. which of course 
put limits on each other duty. INo lawyer should fall into the error of mus- 
interpreting Lord Brougham’s famous statement in Queen Caroline's case 
“that an advocate, by the sacred duty which he owes his client, knows tn the dis- 
charge ot that office, but one person in the world, that client. and no other.’ 
Lord Brougham did not mean that the advocate has no duty to the state, the 
court, or the profession, but rather that his duty to his client mav require hun 
to attack the character of other persons-—in Queen Caroline s case, King George 
IV. However, one sometimes hears lawyers in conversation stress the obiigation 
to the client as though this were the only duty the iawyer owes. 


Coming now to the contents of the canons, we shall mention first those re- 
lating to criminal cases. The primary duty of the prosecutor “is not to convict, 
buc to see that justice is done” and he should withhold no facts tending to prove 
either the guilt or innocence of the accused. There is no ground for saying that 
generally Canadian prosecutors do not observe the English tradition. The law 
reports disclose but a few instances in which the court has reproved Crown 
counsel for unfairness. The duty to withhold no relevant information has been 
laid down by the Privy Council, though in 1951 the Supreme Court of Canada 
held that there 1s no rigid rule that the Crown must cali every person who ap- 
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pears to know something of the facts or to tender him tor cross-examunatio: 
The Crown has a discretion with which the Court will not interfere unies: 
appears that the Crown exercised its discretion “from some oblique motive”. 


The canons prescribe the duty to act on behalf of an accused person wher: 
asked by the Court, and there are many instances in which this is done. How- 
ever there is another canon which says that no lawyer is obliged to act either as 
advisor or advocate for every person who may wish to become his client. He has 
the rigiit to decline employment. lt may be pertinent to note that it is the 
general practice for the Crown to pay the fees of counsel for the accused in 
serious cases where he has no funds, and there has been a strong movement to 
ward setting up machinery in the law societies to provide legal aid for needy 
persons though in most provinces where such provisions exist the aid is confined 
to civil cases. 

In litigation generally the canons say that the iawyer’s conduct should b< 
characterized by candour and fairness, courtesy and respecc to the court and 
courtesy to the witness. ‘ihe obligation not to mislead the court was well put 
by the late Chief justice Anglin in 1909. “The court has the right to rely upon 
him to assist it in ascertaining the truth. He should be most careful to state 
with strict accuracy the contents of a paper, the evidence of a witness, the 
admissions or the argument of his opponent. Knowingly to cite an overruled 
case or to refer to a repeaied statute as still in force, would be unpardonable. 
and counsel cannot be too cautious not to make such mistakes unwittingly”. 


One specific problem that is of great interest as a matter of ethics, though 
it does not arise often, 1s this — is counsel obliged to cite adverse authority? 
Now if the proceedings are ex parte it seems clear that he is bound to do so; 
ordinarily however there is counsel on the other side and in nearly all cases he 
will have round the cases in his favour, or at least those that are binding or that 
originate in courts whose judgements have high persuasive authority. Assum- 
ing, however, that he has not, there is little discussion 1n Canada on the point 
but it seems ciear trom the English discussions such as those of Lord Mac- 
Miilan and Mr. Justice Hiibery that although counsel is not obliged to argue 
the other side's case he should not knowingly remain silent if he knows of a 
binding decision that is or appears to be unfavourable. There may be more de- 
bate it the case is nor binding, but if he is asked if there is authority on the 
point, he must give :: 

The other question that lavmen never cease to ask, How do yoii justify the 
defence of a guiitv man? is not really hard to answer. The canons say that 
counse! should endeavour by all fair and honourable means to obtain for his 
client the benefit of every remedy and defence which is authorized by law, and 
also that it is his right to undertake the defence of a person accused of crime, 
regardless of his own personal opinion as to the guilt of the accused. 

Laymen of course think that this is mere sophistry. Mos¢ of us in the pro- 
fession are satistied with the justification which Dr. Johnson g:2++ 2lmost two 
hundred years ago and with the statement of the General Council cf the Bar in 
1915 on the position of counsel where his client nas confess*¢. 1n cus case. the 
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(215 ruline savs it ts advisable oo withdraw if the contession has heen made he- 
rore the advocate has undertaken the defence: but that if it is made during 
the proceedings, then counsei should proceed, his duty being to see that his 
client is convicted oniv upon proper evidence, though of course he should not 
attempt to set up a defence such as an alibi. or to blame another tor the crime. 


Other cuties connected with trials are {1) not to ofter evidence which 
che court should not admit (2) to treat adverse witnesses with fairness (3) not 
rT express nis personal belief on matters of fact in dispute and (4) not to 
restify in a case where he is counsel. No comment need be made on the first of 
chese. As tor the second, the Canadian canons do not expressiy sav that counsel 

nould not ask questions atfecting the witness's character mereiv to attack his 
-redibilitv uniess ne has reasonable grounds tor believing they are true. This 1: 
ine English rule and as tar as | know understood to be the rule in Canada. As 
for the third this 1s doubriess observed by expertencea counsel though one some- 
tunes hears counsel sav “I think the evidence sustrties a finding for the plaintitf™ 
or “T believe mv client mnocent”. As for the fourth, many cases arise in which 
the lawver for a partv withdraws as counsel where he knows betorehand that he 
will be needed as a witness. 


The subject of tees is of course important. Indeed this is the one area in 
which the lawver’s interest conflicts with that of his client.” The canons require 
nim to charge neither tess nor more than reasonable compensation, and where 
possible to adhere to established tariffs. He is recommended to avoid unseemiv 
disputes over his fees. In England of course a barrister mav not sue for his 
tee but I know of no such prohibition in Canada. The right of a client to tax 
his solicitors account 1s of course a safeguard against exorbitant tees though the 
right is nor realiv or neip in small matters. Other important canons relating 
to tees remind him that he must not stir up litigation for the purpose of seeking 
a retainer, and that “he should not, except as by law expressly sanctioned, 
acquire bv purchase or other any interest in the subject matter of the litigation’. 
In Engiand a barrister may not agree that tees shall be paid according to the 
event: such an agreement is champertous. However it appears that a solicitor, 
though he may not bargain for a percentage of the amount recovered, mav act’ 
for a client on the understanding that his fee wiil be paid out of she amount re- 
covered. In the United States agreements tor fees based on tne amount re- 
covered came to be accepted when personal injury cases became common, for 
many claimants had no funds. In some Canadian provinces there are provisions 
in statute or rules of court permitting the solicitor to make a written agreement 
with his client that the tees shall be based on a percentage of the amount re- 
covered, though in Ontario this is confined to non-contentious matters, and 
usually the agreement is subiect to approval of the court. [n ar least one pro- 
vince, (Alberta) it is expresstv stated that these agreements ao not give validity 
to a purchase bv the lawver of an interest in the suit or to an agreement that he 
shall be paid only in the event of success. 


Most of the other duties are traditional ones owed to the client—nor to re- 
present conflicting interests, to settle 1f possible, and to keep the client’s secrets 
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and contidences. ‘Lastly ne as vbliged tu account promptiv te a: eben fo: 
moneys received and to keep irust funds separate trom his own. in some pro 
vinces there are elaborate rules to this end. To compensate clients for their loss 
where the solicitor has tailed to account, some law societies have established an 
assurance fund from contributions made by the members. 


The last canon we shail note is one which forbids the solicitation of busines: 
Though permitring the use of ordinary simple business cards, it deprecates in 
direct advertisiny and seif-laudation. There may be details which some solici- 
cors include on letterhead, professional cards or “shingles” that would not be 
approved in England, but generally speaking all these media have been used 
with restraint and so far as 1 know the publication of notices indicating speciai- 
ization is disapproved. 

The actual ethical standards of the proiession cannot, ot course, be dete: 
mined by reading its paper standards but only by knowing the extent to which 
they are observed. 

Having completed our short review of the Canadian Canons, we will con 
clude this paper by a consideration oj the question how best to implani, 
maintain and strengthen the best traditions of the protessicr 

A start should be made with the student entering, the iaw school. Almost 
everyone pianning to enter the profession in Canada attends a law school after 
two, three or more years of Universny training. it may be impossible to ap- 
praise the character of applicants but tesis of aptitude and interest and personal 
interviews may assist in making selections that will eliminate some who seem to 
show little promise. 

Then, from the time the student enters law schovi. is instructors can teach 
him the history of the profession, encourage the reading ot biographies of great 
lawyers and judges, discuss ethical problems as thev arise from time to time, and 
have him study the canons of ethics. It may be too that a course on the subjec! 
might be offered as is done in some American schools: certainly the study 0! 
one of the good case bocks or ]. G. Brinker's recent text would be profitabi: 
tor though they are American thev contain English material and as airead\ 
stated the Canadian canons resemble the American. Manv think that the bes: 
wav to inculcate high standards is to drop the seeds incidentally burt it seems 
reasonable ro say that a deliberate and concentrated studv of the subject, aided 
perhaps by special talks from judges and leaders of the bar. will inevitably give 
the student a greater awareness of the subject and of its importance than he 
would otherwise receive. 

The next step in the training is the period under articles which in most pro- 
vinces follows law school training though sometimes 1s contemporaneous with it 
it is customary tor the Law Society before approval of the articles to require 2 
certiticate of cnaracter but the writer knows of oniv one case where an applicant 
with the requisite educational qualifications was ever refused and that was on 
the ground that he was a Communist. 

During the period of articles the student is ot course under the tuteiage 
the practitioner wit: whom he ts articled. One cannot deny the roteunc 
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isence of a good principal, who really accepts his obligations as a preceptor ot 
iis student. Uf course if the principal does not himself have exacting standards 
¢ does not take the troubie to teach the student or does not have the type of 
practice that gives the student wide experience, then the period oi articles may 
be of little vaiue; but in most instances this is not the case. The Law Societies 
could however remind the principal of his obligation to impress on the student 
our ethical standards. 


Next comes the ceremony of admission. In most. if not ali, provinces the 
candidate takes an oath before the presiding Supreme Court justice. In some, 
rhe vath is the same as the English solicitors oath. In several, 1x is longer, and 
combines an oath oi allegiance with a pledge that 1n itseii 1s a short code of 
ethics. Frequentiy the presiding justice comments on the oath and emphiasizes 
the responsibility and obligations that the new practitioner assumes. After his 
admission to practice the voung lawyer will of course meet ethicai probiems 
from time to time; but if he is aware of his obljigations and conscientiously ad- 
dresses himseif to the problem he is unlikely to go far astray. 

As long as he is in practice he is of course subject to the disciplinary power 
of the Benchers of the provincial law society, and may be reprimanded, sus- 
pended or struck off the rolls. The wise exercise of this power is of the first 
importance. To adapt tne words of Cockburn C.]J.,- disciplinary bodies can 
properly say: 

We have a duty to perform to the suitors of the Court, and not only to the suitors ot the 


Court burt to the profession of the iaw, by taking care that those permitted to practice in it 
are persons on whose integrity and honour reliance can be piaced. 


In preparing this paper it has not been possible to make an examination into 
ait the cvpes of compiaints that come before the disciplinary committees. Doubt- 
less these include failing to account for funds, dilatory conduct or neglect in 
handling of estates, taking collusive divorce actions. and advertising. Ix is 
doubtfui that there are many complaints for breaches of etiquette in court for 
the judiciary can doubtless deal effectively with these, if necessary by exercising 
the power to punish for contempt. 


it would be unsafe however co judge tiie standard of the bar solely or mainiy 
by the number of complaints. The objective should not be mereiy to keep out 
of reach ot the disciplinary machinery, but should be muci higher. A lawver 
inight go through life without ever being the subject of a complaint even though 
he is one who buys property from his clent at an undervaluation knowing wat 
he can make a protit, who draws his client’s will with himseit as bencficiary, 
who assists clients in iilegai schemes, who misleads the court, and who never 
oouges nis fellow lawver. 


it is not enough to say that the great majority do not act in this manner, 
tur the public tends to judge the profession by its less worthy members. The 
principles which the profession in Canada inherits from the mother countrv 
will be secured only if every member ot the legal profession remembers that he 
is in the fiduciary position, an officer of the court, and duty-bound to maintain 
respect lor the law and for the courts, and to aid in the administration of justice. 
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THE RIGHT OF RECAPTION OF CHATTELS 


R.R. Stuart ano L. H. Leicn* 


Of all the many forms of self-help, probably the most ili-defined and in- 
definite is the right ot recaption, which arises, in a general way, when a person 
who has somehow been dispossessed of his chattels seeks to retake them without 
recourse to law. In what situations, and in what manner he may dw so, it is the 
purpose of this article to discover. 


HISTORY 


The right of recaption, broadly defined, has existed tor a very long ume. 
although the centuries have seen great changes in its application and scope 
For instance, in the early Anglo-Norman period, and even as late as the four 
teenth century, the right was only allowed when the owner was in fresh pursuit 
and the retaking accompanied with the most solemn legal and religious form::- 
lae.’ Non-compliance with these requirements led to forfeiture of the chattcis. 
In the words of Professor Maitland: 


Our common law, which in later days has allowed a wide sphere to recapture . . . seems i» 
have started in the tweitth and thirteenth centuries with a stringent prohibition of intormai 
seli-help ... 


By the time of Coke, the right of recaption was recognized in English jaw. 
although subject to reai restrictions as to the amount of force permissible in 
retaking the chattels. The following quotation from Blackstone’s Comment- 
aries illustrates this point:* 

Wien any one hath deprived another of his property in goods or chatteis persona! _. the 

owner of the goods may lawfuliy claim and retake them wherever ine may tind them. sv it be 

not in a riotous manner, or attended with a breach of the peace 

By the middle of the nineteenth century the right had expanded considet- 
ably. The culmination of this expansion appeared in Blades v. Higgs,’ where it 
was held that the owner of goods wrongfully witheld may use reasonable force 
in retaking them, whether the possession of the other party was rightful or 
wrongful in its inception. At about the same time the Supreme Court of New 
Brunswick” held that even were a breach of the peace to resuit trom such a r¢- 
capture, the retaker would not be civilly or criminally liable. 


In our submission however, the right of recaption is once more being cit- 
cumscribed by the courts, and the modern tendency seems away from selt-help. 
except where it is obvious that removal of the right would give rise to real 
hardship. 

*R. R. Seuart and L. H. Leigh, firse year law. 
1 Pollock and Maitland, History of English Law (2nd ed., 1911!, vol. 2, p. 168 
Lbid., at p. 169 
Biackstone’s Commentaries (1902), 111, 3-4. 
Blades v. Higgs (1861), 10 C.B. (N.S) 713. 
In Graham y. Green (1862). 10 N.B.R. 330. 
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THE PROBLEM 


Before the right can be exercised at ali, the chattels must be of a class sub- 
ject to recapture. Animals detained damage feasant in a pound, unbranded 
animals ferae naturae. and goods distrainable either for rent or under hire- 
purchase agreement’ fall outside this class. Another and obvious limitation 1s 
that title must still be in the owner. If title has passed, as to a third party bv 
means of a voidable contract, the former owner may not retake the goods. Ex- 
cept where specifically stated below, the goods in all situations discussed will be 
regarded as generally subject to recapture. 

Any examination of the right of recaption must necessarily concern itselt 
with three main topics: 

1. Recaption not invoiving force or entry upon the land of another. 

2. Recaption involving the use of force but not entry on another's land. 

3. Recaption involving entry on the land of another.’ 


These three sections will be discussed primarily on a basis of the fault involved 
in the original taking, since that is the basis upon which most of the relevant 
decisions have been founded. There is, for example, a great difference between 
the right to recapture goods stolen and those taken only tortiously, or between 
the right to retake goods lost accidentally and those lost through the fault of 
the owner. 


PEACEFUL RECAPTION NOT INVOLVING ENTRY 
ON ANOTHER’S LAND 


If the “natural right of recaption” exists at all it must surely exist where 
the owner of the geods, having been wrongfully dispossessed, subsequently re- 
take the goods pedcefully.'’ As East put it in his Pleas of the Crown:' 


Animals damage feasant may not be recaptured from a pound without payment for the 
damage done, The Domestic Animals Act (Municipalities), R.S.A., 1942, ¢. 91, s. 33, and 
the Domestic Animals Act (Unorganized Territory). R.S.A., 1942. c. 92 s. 41. Pound 
breach is :.:ade an offence punishable on summarv conviction with a maximum fine of $100. 


* Not all ferue naturae are the subiect of a mere qualitied property. The Game Act, 1946 
(Alta.) c. 4, s. 4. provides that all branded animals shall remain the property of the 
brander wherever the animals may go in the province. On principle this would seem to 
give the owner of the animal the same right of recaption as he would have im regard to any 
other personal property. 

~ All seizures in Alberta are carried out by the sherit! under wartant and theretore a private 

person, even though entitled to the goods may not seize them. The Seizures Act, RSA. 

1942, «. 143 

When the owner's goods have been commingled in such a manner as to render them in- 

separable and indistinguishable, the wronged owner becomes a tenant-in-common if the 

commingling was done tortiously. and the sole owner it tt was done criminally. It the 
commingling was done criminally the owner has the same rights of recaption as he nas in 


the case of an ordinary chattel. MacDonald vo Jane (i884). 7 Can SCR. 462 If the 
commingling was done rortiously and the chattels are separable. as in the case of two lots 
ot logs mixed together, the owner may retuke an amount equal i Guantity and quality to 
the amount of which he was deprived. Lanrie v. Rathbun et ai. (18771, BBU COB 255 
With special problems relating to the use of force in the situarion 

'! This is generally admitted. See. e.g. Blackstone's Commentaries (1902). at p. Lil. 4; 
Salmond on Torts (10th ed.. 1945), 181; Winfield on Torts (6th ed., }994), 457-38; 


Pollock on Torts (15th ed.. 1951). 293: and Branston. The Forcible Recaprion of Chattels 
(1912). 28 L.QR. 262 ff 


11 East's Pleas of the Crown, 790 
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A person whose goods have been stolen has the right to retake them peaceably . uniess, s:ncc 
the taking by the thief. something has occurred to divest the owner's title 
. 8 . . ° 

Much later. in Rayson v. Graham,'* Richards C.J. said confidently: 

The rule that the owner of personal property might take it wherever he could tind it if } 

did not commit a breach of the peace or trespass on the close of another is well established 
A similiar expression of confidence is seen in McMullin v. Campbell. ' a Nova 
Scotia decision. 


So long as a person has an immediate right to possession, which could be 
enforced judically,’ and retakes his goods peacefully, no-one has a right to com- 
plain, for he has harmed nobody, and by acting speedily has averted a real 
danger of possible inyustice.'For instance, it has been held that where a land- 
lord illegally takes money owing him from his tenant, the tenant has every right 
to retake it peacefully.'’ Similarly, the owner, if he uses no force, may retake 
the goods from an innocent third party who has not obtained a valid title,’ 
and even if title has passed, the owner will be guilty of no crime if he retakes 
them in this way, believing himself entitled to do so.’ ” 


RECAPTION INVOLVING THE USE OF FORCE 


The question as to when one may use force to retake one’s chattels is by ni: 
means a settled point. The American Restatement of the Law of Torts 
lays down several necessary prerequisites to its use which may be summarized 
as follows: 


1. The possession must be wrongful. It is impossible to quarrel with this, 
since if the dispossessed party uses force in retaking goods held rightfully by 
another, he will be held liable for the battery, no matter how reasonable his 
mistake.” 


2. The owner must have been dispossessed, as well as having a right to pos- 
session. This of course, is implict in the word “recaption”. 


3. The right to possession must be immediate. This is eminently reasonable, 
since if there is no immediate right to possession, as where goods are legally held 
for security, the owner does not even have the right to retake them peaceably 
If he “reverts to man’s primeval instincts”, he does so at his own risk.” 


'S Rayson v. Graham (1864), 15 U.C.CP. 26, at p. 38 
14 McMuliin v. Campbell (1920), 54 N.S.R. 164, at p. 165 


> Phillips v. Murray, {1929} 2 W.W.R. 314, approving Salmond on Torts ‘ (}0rh ed, 194.) 
ae 


The goods may have been destroyed or taken to some unknown piace. These dangers are 
pointed out by Winfield and Pollock, loc. cit. 
As in Austin v. Dorling (1870), L.R.SC.P. 534 

~ As in Bowan v. Yielding, M.T. 3 Vict., as reported in the Digest ef Ontarie Case Law, 

lil, 5904 
A person taking back his goods under the impression that ne has a right to do so cannet he 
convicted for theft, although he may be convinced of an assault perpetrated in so doing 
K v. Boden (1844), 174 E.R. 863. 
Restatement, Torts, ss. 100-105. 
Supra, footnote 19. 

22 Branston, op. cit. 262. Nvkoiyn v. K., {1949} S.C.R. 29. 
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‘+. The owner must first make a demand for the return of the chattels, unless 
such demand be unreasonable under the circumstances. Although there is no 
direct authority in English or Canadian law for this proposition, it is submitted 
that the extremely reasonable view of the Restatement ought to prevail as it 


might serve to lessen some of the dangers inherent in a too ready resort to force. 


5. The owner must act promptly, and cannot use force if he is not in fresh 
pursuit of his chatteis. American cases such as Siate v. Dooley’ support this 
statement, although it is doubttul if it correctly expresses the law in Canada. 


‘These propositions cannot too readily be accepted as the law in Canada, un- 
fortunately, since against their clarity stands a mass of apparentiy contlicting 
dicta, both English and Canadian. 


Originaily, unless the pursuit was fresh, one could not in recapturing the 
goods, use any force at all, and if it were used, all mght to the goods was im- 
inediately forfeit.’ Even later cases like that of Shingleton v. Smith” contain 
statements to the effect that a servant may justify a battery in defence of his 
master, but not in defence of his master’s goods. Blackstone expressed the 
view of the eighteenth century lawyers when he wrote: ~” 


As the pubiic peace is a superior consideration to any one man’s private property, and ii 
individuals were once allowed to use private force as a remedy to private injuries. all social 
imstice would cease. the strong would give law to the weak, and-every man would revert to 
a state of nature: ior these reasons it is provided that the natural right of recaption shali never 
be exerted where such exertion must occasion strife or bod:ly contention, or endanyer the peace 
of society. . It for instance my horse is taken away . . . I cannot justity [retaking him 
fercibly} . . . except he be feloniously stolen . . . 


he validity of this statement was soon thrown into doubt. In Goodhart v. 
Lowe, Lord Eldon L.C. stated that “if the plaintiff has a right to the goods, he 
may lay his hands upon and recover them, if he can; indeed Buller J. used to 
say, by any means short of felony”.“’ In Rex v. Milton,’ where the defendant 
refused to give up a search warrant to the officer who had shown him it, and 
a violent fracas ensued, it was held that a person can retake goods wrongfuily 
taken from him, and of which he has the nght to custody, using no more force 
than is necessary. However, the court added the provisio that if unnecessary 
force was used, the other party might retaliate. Finaily, in Blades v. Hiygs, * 
where the defendant's servants had forcibly retaken rabbits from the piaintiff, a 
poacher, it was held that reasonable force might always be used against anyone 
wrongfully detaining one’s goods, and perhaps even against an innocent third 
party. But as is pointed out by Pollock,” “if the test is that A must use no 


’ State v. Dooley (1894), 26 S.W. 558. Held within a reasonable distance and chererote 
within a reasunable tame were i100 rods in State v. Elliot (1841), i} NH. 940, and 
several miles in Hodgeden v. Hubbard (i846), 46 Am. Dec. 167. See generally: Restate- 
ment, loc. cit.; and Prosser on Torts (2nd ed., 1955). 100 

“1 Pollock, op. cit., 292. 

23 Shingleton v. Smith (1699), 2 Lut. 1482; 125 E.R. 816. 

*S Blackstone, op. cit., 4. 

“7 Goodhart v. Lowe (1820), 2 Jac. & W 349; 37 E.R. 661. 

:°3 R. v. Milton (1827), M.&M. 107; 173 E.R. 1097, at p. 1098. 
29 Blades vy. Higgs (1861), supra, foornore 4 

0 Pollock, op. cit. 293. 
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more force than is necessary. and as this necessarily varies with the facts of each 
case, self-help 1s likely to be just as dangerous a remedy here as elsewhere”. 


Yet the courts, at least in Canada, seem to have retreated from this nine- 
teenth century attitude co the problem. In Phillips v. Murray, a Saskatche- 
wan decision, the court approved a dictum of Sir John Salmond’s to the effect 
that recaption could not be tolerated unless the person forcibly recapturing the 
goods could have obtained specific restitution of the goods in judicial proceed- 
ings. Significantly, Haultain C.}.S. went on to sav: 

It 1s a rather startling doctrine, and not at aii conducive to the Kings Peace, to hold that. i 

order te recover propertv. however unwistijiabiy recained. the owner may injure the wrongdoer 

as derendant myured the plaintiff (severely bearing nim 

In 1451 the Supreme Court of New Brunswick in Devoe v. Long,’ held 
emphaticaliy that the use of force was never justitied uniess the adverse posse- 
sion was wrongful in its inception, and distinguished Biades v. Higgs” and 
the earlier New Brunswick decision of Graham v. Green’ on the grounds that 
in both cases, the original possession was wrongful in the inception. Significani- 
ly also, the Canadian Criminal Code only extends justification to the retaker 
if he “does not strike or cause bodily harm to the trespasser”. Since the Code 
also states that the holder of goods under a reasonable claim of right may defend 
his possession as if he were the true owner,” it would be strange if the law were 
even impliedly to authorize two parties to attack each other simultaneously 
Of course it is probable that if an assauit 1s necessary in the first place, it is 
because the wrongful taker is about to resist, and if he does so, he 1s deemed t«: 
commit an unprovoked assault. Nevertheless, forcible recaption while probabl, 
authorized in this country if retaking was wrongful in its inception, is at best an 
uncertain and dangerous remedy, to be exercised only with extreme caution, as 
where the goods are in danger of being lost or carried awav. 


RECAPTION INVOLVING ENTRY ON THE LAND OF ANOTHER 


We now turn to the third sphere of recaption, that is, recaption of chattels 
from the land of another. It is in this sphere that most.of the uncertainty in the 
law exists. 


We shali discuss the nght ot recaption in this situation on a hasis of 
‘auit and in the following order: first, the right when the occupier is at fault; 
second, the right when the owner of the chattel is at fault or the possession 
of the occupier was righttul in its inception; third. the right when the chattel 
came on the land through the fault of a third party: and fourth when the 
chattel came on the iand through one one’s fault. 

1. If the occupier himself places the goods of another on his close: 


he gives to the owner of them an impiied license to enter for the purpose of recaption 
[1929] 2 W.W.R. 314, at p. 316 
i951} 1 DLR. 203 
Supra, footnote 4 
i Supra. footnote % 
3° 1953-54 (Can.} ¢ 5i, s. 3841) 
loud. ». 34, 


* Patrick v. Colerick (1838). 3 M. & W. 482: 150 E.R 1235 at p. 12 


we 
> 








This statement is far too wide however, for the courts have hedged this license 
with restrictions, especially in regard to the use of force. For instance, if the 
taking was merely tortious, only reasonable force may be used and a breach of 
the peace is not permissible.” If the taking was criminal however, and the 
occupier resists the retaking, the owner of the chattels may use sufficient force 
to defend himself." It is submitted that the retaker may not use force to re- 
take his chattels if the occupier is acting under a claim of right, whether the 
goods were stolen or only taken tortiously. 


2. When the occupier’s possession was rightful in its inception, no force may be 
used to retake the chattel. This point, which has been the subject of contention 
ever since Blades v. Higgs,’ has recently been decided by the Supreme Court 
of New Brunswick in Devoe v. Long." The facts in that case were that the 
defendant had been in trouble with the Income Tax Department and had receiv- 
ed a letter from them. The defendant suspected that the plaintiff, who had 
worked for him, had reported him, and took the letter over to the plaintiff's 
home to show it to the plaintiff. An argument ensued and the plaintiff ejected 
the defendant who forgot to take the letter with him. The defendant later came 
back for the letter with his son, and upon the plaintiff’s refusing to yive the 
letter up, the defendant broke into the plaintiff’s home and violently assaulted 
him. In his judgment, Harrison J. said:** 


. if the plaintiff's possession was originally lawful but has been terminated by a request 
from the defendant who is entitled to the possession of the chattel. In such cases the defend- 
ant may make an entry on the plaiatiff’s close to retake, but only if such entry can be made 
peaceably and not by committing a breach of the peace. 


Thus it will be seen that if the chattel came on the land through the fault of 
the owner of the chattel. he may not make entry upon the land of another to re- 
take it. This rule is the same whether the goods came on the land through in- 
tent or through the owner’s negligence.’ 


3. When the presence of the chattel on the land is due to the act of a third 
party, the right of recaption depends upon the manner in which the chattel was 
originally taken, and whether the occupier was or was not aware of the presence 
of the chartel on the land, and whether or not the occupier consented to the 
presence of the chattel on the land. 


‘8 Supra, footnocte 32. 

* Supra, footnote 35, ss. 34, 37. 

” Supra, footnote 29. 

i Supra, footnote 32. 

42 Ibid., at p. 222. 

*. The Case of the Thorns, Y.B. 6 Ed. IV, 7, pl. 18: Anthony v. Haney (1832), 8 Bing. 
186, 131 E.R. 372. 
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If the chattel was taken criminally, and the occupier permitted its deposit 
on his land, the owner of the chattel may enter the occupier's close to retake it."” 
It is immaterial whether the occupier knew that the taking of the chattel was 
criminal, for if he assents to its presence on the land, he: 


. . though not cogizant of the felony, justly incurs the risk of the thing turning out to be 
stolen. 4% 


Presumably reasonable force may be used to retake the chattel except where the 
occupier ot the chattel acts under a claim of right. There should at all events, 
be prior demand to enter before force is resorted to. If the occupier was not 
cognizant of the presence of the chattel on his land, then the situation should be 
dealt with as if the chattels came on the land through the tort of a third party 


When the chattel came on the land through the tort of a third party, the 
situation is rather different. There are three possible approaches to the prob. 
lem. The first, for which there is no authority, 1s that the owner of the chattel 
may enter on the land and retake it without incurring any liability. The second 
approach treats any such entry for the purpose of recaption as a trespass. The 
third approach, and the one favoured by many American jurisdictions, is that 
the owner has a license to enter for the purpose of recaption, but will be liable 
for any damage incidental thereto. 


The view which treats entry on the land as a trespass was the first to be ac 
cepted. In 1519, the court in Higgins v. Andrewes said: 


But if J.S. take my horse and put him in the land otf J.D. it is not lawfui tor me to ente- 
on the land and take him because it is no feleny. 


In the later case of Patrick v. Colerick.”~ the court was equally definite. Tinda! 
C.J. said: 


The mere fact of the defendant’s goods being on the plaintiif’s close is no justifrcacion ot the 
entry if it cannot be shown how they came there. 


This rigid position is also supported by Blackstone who writes: *” 


. it for instance my horse is taken away .. . 1 cannot justify breaking open a private 
stable or entering upon the grounds of a third perser: to take him except he be felonsously 
, 
stolen 


‘4 It has been suggested that there ts a ditference in the use of force permissible when the 
chatte! was taken by felony or misdemeanour. It is submitted thar historicaliy. there wa: 
no ditterence. All oifences against the goods of man were teiomes in Hale's trme. Haie, 
Pleas of the Crown, p. 26. Before 1833 most offences dealing with property were 
felonies and by the time that many had been made misdemeanours by statute, criminal 
taking had been equated with tortious taking in regard to use of force, Blades v. Higgs 
142 E.R. 634. Winfield draws a distinction on the grounds that trespass was a mis- 
demeanour. While it is true that trespass was a quasi-criminal action at one time, and a 
iine was tmposed by the crown, the fine was not imposed for the trespass to chattels or 
iand but tor a fictional battery which was always alleged to accompany the trespass, but 
was never proved. Maitland, The Forms of Action at Common Law, a p. 67 The 
Criminal Code has abolished the distinction between felonies and misdemeanours and re 
placed them with indictable and non-indicteble offences and does not distinguish between 
them as to the use of force (see, Code, ss. 37-39.). 

‘° Chapman v. Tumblethorp, Cro. Eliz. 330, 78 E.R. 579 

‘S Cunningham v. Yeoman. 7 N.S.W.. 149; Bohlen, Cases on Torts, i104 
Higgins v. Andrewes, (1619), 2 Rolle, 8! E.R. 656. 

Supra, footnote 36, at p. 1237. 


49 Blackstone’s Commentaries (1902), 117-5. 
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‘The third approach, which we call the theory of Qualified License, is more 
modern in origin and derives its greatest support in the United States.” The 
doctrine was first set forth in decisive fashion in Chambers v. Bedell** a century 
ago. The most lucid exposition of this approach is in the Restatement of Torts 


which says in part: 
The actor may come on the land for the purpose stated [the recaption of chattels} but he is 
subject to liability .. . for any harm . . . his entering or remaining on the land or his re- 


moval of the chattel may cause. 


The doctrine of Qualified License has also found some support in English and 
Canadian courts. In the case of Anthony v. Haney, Tindal C.J. in a dictum 
said: °° 

A case has been suggested in which the owner might have no remedy where the occupier of 

the soil might refuse to deliver up the property . . . at any rate the owner might in such a 

case enter and take his property subject to the payment of any damage he might commit. 
In the recent case of Southport v. Esso,” Devlin J. was prepared to hold that 
in cases of necessity, entry must be allowed, but that the licensee must pay for 
any damage he might do while on the land. It may be argued by analogy that 
Devlin J.’s dictum ought also to apply to cases where the presence of the chattel 
on the land is due to the tortious act of a third party, for in such a case, as in 
necessity, neither the owner nor the occupier is in any way at fault. 


In Canada there are more dicta in favour of a qualified license that there 
are in England. In 1836 the Supreme Court of New Brunswick were faced 
with the problem in Read v. Smith.” In that case, timber came on the plaintiffs 
land through a sudden rise in the water level which set the defendants booms 
adrift. The defendant then entered the plaintiff's close to retake the logs. 
The court was not satisfied that the defendant had used sufficient care to pre- 
vent the logs from floating free, but Chipman C.J. said, that had the defend- 
ants not been at fault: 


. there should in such a case have been a previous request to enter and they must at ail 
events have been liable for any damage done to the land ._. it was their affair to take it 
away without doing wrong to the plaintiff. 


This decision, strongly indicative of an approach to the qualified license 
theory was followed in Hamilton v. Calder”’ which decided that the owner of a 


The American writers refer to Qualified License as Incomplete Privilege. 

51 Chambers v. Bedell (1841), 2 Watts & S. 225 (Pennsylvania). ~ 

2 Restatement, Torts, s. 198(2). 

53 Anthony v. Haney (1832), 8 Bing. 187, at 192; 131 E.R. 372, at 374. 

54 Southport Corp. v. Esso Petroleum Co. Ltd. et al. {1953} 2 All E.R. 1204, at 1206. 
Devlin J.’s judgment was affirmed recently in the House of Lords, sub. nom. Esso Pet- 
roleum et al v. Southport Corp., [1955] 3 All E.R. 865. In the House of Lords, Lord 
Morton, at p. 870, and Lord Radcliffe, at p. 872, were of the opinion that necessity would 
afford a complete defence to nuisance. This does not necessarily reject qualified license 
for in this case, as in Mouse’s case, 77 E.R. 1341, the pleadings alleged that the goods 
were jetissoned to save life. Further the opinion of the House deals only with the original 
placing of the goods on the land. Devlin J. uses wider language for he says, at p. 1207, 


“I can see no reason why ... if the defendant as a licensee or trespasser misuses someone 
else’s land he should not be liable for a nuisance in same way as an adjoining landowner 
would be.” 


55 Read v. Smith (1836), 2 N.B.R. 288. 
58 Jbid., at p. 293. 
5% Hamilton v. Calder, 23 N.B.R. 373. 


84 








chattel which is in the land of another through no fault of his own, has a right 
if refused permission to enter, to go in and recover his goods. These cases 
would seem to indicate that in the Maritime Provinces at any rate, there is a 
trend towards a theory of qualified license. 

Of the text-writers however, the only ones who favour this theory are the 
Americans, particularly Professor Bohlen and Dean Prosser. Their view is 
that:” 

. in such cases, the privilege resembles that of necessity, and since the plaintiff is not a 
wrongdoer, it seems fair to require the defendant to make good any actual damage he may 

do in the course of his entry . . . 

There is a solid foundation for this approach, which can easily be applied if 
the courts see fit and it affords in addition, the most equitable approach possible 
under the circumstances. The occupier is in no way harmed because any dam- 
age done to his land will be paid for by the owner of the chattels, while the 
owner’s losses will be minimized by avoiding a costly suit for the recovery of the 
chattels. Delay in repossessing the chattels may wreak actual hardship on the 
owner while the occupier must render the chattels sooner or later. Thus the 
owners interest far outweighs that of the occupier and it should be so recognized. 


It is submitted however, that demand to enter must first be made, and if 
permission to enter be refused, then the owner should not be allowed to provoke 
a breach of the peace."” The owner may not if refused permission to enter, 
make a clandestine entry to recapture his goods In the case of Wentzell v. 
Vienot & Hall,°° where a wife sold her cow to the defendant Vienot, the hus- 
band refused to give the cow up and locked it in a stable. The defendant re- 
turned at ten p.m. with a police officer, Hall, broke into the plaintiff's stable 
and took the cow. The court held the defendants liable for trespass and strong- 
ly disapproved of the clandestine entry, saying that such a course was more fit- 
ting for a criminal than a police officer. Thus the qualified license would 


exist only when the occupier gave permission to enter or did not resist entry 
with force. 


4. We shall now deal with two situations where the presence of the chattels on 
the land was due to no fault on anyone’s part, that is, where the chattels came 
on the land through accident or necessity. 


When the chattels came on the land by accident, the owner of them may 
enter for the purpose of recaption, but he must show that they came there 
through no fault of his own.” Since however, the occupier’s possession was not 
wrongful in its inception, no force may be used against him.” 


When the chattels were put on the occupier’s close through necessity, the 
owner’s rights are not clearly defined. It is settled that one may put his chattels 


58 Prosser on Torts (Ist ed., 1941), at p. 147. 


5 Devoe v. Long, supra, footnote 32. That case says nothing about accidencet but here the 
occupier’s possession was rightful in its inception which comes within the principle enunci- 
ated in that case. 


8° Wentzell v. Vienot & Hall, {1940} 1 D.L.R. 536, 14 M.P.R. 323 
®1 The Case of the Thorns, supra, footnote 43. 
62 Devoe v. Long, supra, footnote 32. 
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on the land of another if the chattels appeared to be in real and imminent 
danger, if it was the only way the chattel could be saved, and if the owner act- 
ed reasonably. It has been doubted however if the owner has any right of re- 
caption at all."" The only authority on the subject is the previously noted 
dictum by Deviin J. in Southport v. Esso,’' which would give the owner a 
qualified license to enter and remove his chattels. 


CONCLUSION 


a 


At least one writer,”” carefully surveying the history of recaption and the 
growth of its application from functional non-existence in early times to a wide 
and recognized right in the mid-nineteenth century, has concluded that the 
sphere of the right of recaption is steadily broadening. Yet at least as far as 
Canadian law is concerned, the passage of time has proved him wrong. There 
is a significant difference between the language of R v. Milton," for instance, 
and that contained in Phillips v. Murray." Once again, the right seems co be 
narrowing in scope. 

However, at the present time, the right may probably be exercised in Canada 
in the following situations. 

1. If the goods were stolen. the owner may retake them from the occupier 
or the thief without demand, using reasonable force if necessary, and can enter 
on the ground of the thief, or of one whose lands the goods have been placed, 
with his (the occupier’s) privity or consent, even perhaps to the extent of creat- 
ing a breach of the peace.” 

2. If the goods were taken tortiously and the owner has an immediate right to 
possession, he can retake them from the wrongdoer, forcibly if the adverse 
possession was wrongful in its inception (although not perhaps, before a de- 
mand that they be surrendered) , and otherwise only peacefully. He may come 
on to the wrongdoer’s land to retake them, after a demand, on the same basis, 
but may in neither case create a breach of the peace.” 

3. If the goods have come into the possession of or on to the land of another 
by accident, and are of a class generally subject to recapture as defined earlier, 
the owner may retake them peacefully only, may not enter on the occupiet’s 
land before a demand is made, and even then may be liable for any harm inci- 
dental to the carrying out of this license.” 





6S Salmond on Torts (10th ed., 1945), p. 191. cf. Prosser on Torts (ist ed. ,1941) 147 
84 Southport v. Esse. cupra, footnote 54. 


mn” 


Branston, joc. cit. which bases its reasoning on Blades v Higgs, supra, tootnote 29 and was 
written over 40 years ago. 


“4 Supra, footnote 28. 

“7 Supra, footnotes 15 and 31. 

“8 Based on Cunningham v. Yeoman (1868), 7 N.S.W. 149; Anthony v. Haney, 131 E.R. 
372; Read v. Smith, 2 N.B.R. 288; Hamilton v. Calder, 23 N.B.R. 373 and the classic 


expositions on the subject like Blackstone who regarded the search tor a felon and the goods 
in the public rather than private interest. 


Based on Devoe v. Long, supra, foommote 32; and the peruasive authority of the Restate- 
ment, supra, footnote 20. 


© Winfield, op. cit., and the dictum of Devlin J. in the Southport case, supra, footnote 54. 
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4. If the goods have come into the possession or on to the land of another 
through necessity, and are generally subject to recapture, the owner may not 
retake them before demand, and at most will be allowed to enter the land to 
remove his goods only on the condition that he pay for any incidental damage.’ ' 


5. If the goods have been stolen, are in the possession of an innocent third 
party, without his consent, and are generally subject to recapture, no force may 
be used or entry made, at least before demand, and a breach of the peace will 
not be tolerated. The license to enter on the land may once again be a qualified 


one 


6. If the goods have been taken tortiously, are in the possession of an inno- 
cent third party, and are generally subject to recapture, it is unlikely that the 
use of any force will be tolerated, especially if the adverse possession of the 
original miscreant was not wrongful in its inception. Entry on the possessor’s 
land will not be permitted before demand, and then only peacefully, perhaps 
once more in the form of a qualified license."* 


Anthony v. Haney, 131 E.R. 372; Kead vy. Smith, 2 N.B.R. 288; and Hamilton v. Calder. 
23 N.B.R. 373 

“ Conclusion 6 is based on the same authurity as conclusion 5 with che addiction of Devos ° 
Long. supra tootnote 32, and in the light of the Code. 
A plea might be made here that the value of the thing being recaptured be taken into 
account in considering the methods permissible to retake it. As Kennedy L.J. said in 
Cope v. Sharp, {1912} 1 K.B. 496, at p. 509 (a case where the plaintiff’s property was 
destroyed in order to save the defendant’s), “reasonableness . . . includes, when you are 
considering the legality of the destruction of another’s property, the comparison (inter alia) 
of the value of that which is destroyed or damaged in order to preserve it.” It would not 
seem unreasonable that an analogy be drawn to cases of recaption, another species of self- 
help and that things like the letter in Devoe v. Long, supra, footnote 32, no matter how 
unjustifiably detained, are never worth a resort to force. 
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THE CONDUCT OF LITIGATION 
A SYMPOSIUM' 


THE PANEL: 


S. W. Frevp, Ese., Q.C., Chairman 
Nem D. Mactean, Esa., Q.C. 

© W. Cement, Esg., Q.C. 

Ronacp Mart.anp, Ese., Q.C 


THE STATEMENT OF CLAIM 


Ner D. Macrean ann C. W. CLEMENT 


When a client comes into your office and wishes to commence a lawsuit, 
i might suggest that the first thing you consider is whether there is any statute 
of limitations that forces you to quick and immediate action. 

There are limitations, of course, in the Vehicles and Highway Traffic Act; 
in actions against a municipality. and actions against a railway. If you do not 
have to rush the preparation of the Statement of Claim then I might suggest 
that you get your client’s story and cross-examine him on it. Most people favour 
their own case. Warn your client that suppression of evidence from his own 
solicitor is apt to prove costly. It is then necessary to get the story of the 
witnesses. Get them into your office, if possible, and get their statements. I 
might suggest that you have both the client and witnesses initial their statements, 
I have never taken statutory declarations from the clients or their witnesses. 
If my client needs to be tied down to his statement, I do not want him for a 
client. Initialling is helpful. Most of us have gone through the experience of a 
client who has lost his case saying, “Oh, I told my lawyer this and that, and he 
didn’t put it in evidence.” 

Before you commence drawing the statement, read up some law on it. If 
you do this before you start the Statement then you are apt to save embarrass- 
ing situations later when you have to apply for amendments and leave. 

When you are fairly well satisfied that you have the story and know, so far 
as possible, what your client and his witnesses are going to say, then you can 
start to draft the Statement. I repeat, unless there is some special reason 
for rushing take time over it and review it two or three times before you finaily 
issue it. 

In the course of examining the iaw both for and against your client's case, 
you should have become familiar with what will constitute the material tacts 
that you have to prove. Those are the facts which, at this stage, become the 
ones on which you concentrate your attention. It is the material facts that must 
be pled. You may plead more than material facts but if you plead less than 
material facts you are going to get into difficulty at some stage. When you 

2 A panel discussion held before the Law Society of Alberta, January, 1956. Published 


through the courtesy of the Law Society of Alberta and the Chairman of the panel, 
S. W. Field, Q.C. 
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have become well seized of the material facts, you have reached the first stage in 
drawing the Statement of Claim. 


The next stage I would suggest is to re-read rules 149-150 which seem to 
escape the attention of some pleaders. The rules read: 

149. All pleadings shall be as brief as the nature of the case will permit. 

150. Every pleading shali contain and contain only a plain and concise statement, in 
summary form and in ordinary language, of the material facts on which the party 
pleading relies for his claim or defence, as the case may be. burt not the evidence 
by which they are to be proved. 

These two rules are the only precepts that are required, aside from hard 
work, to draw a good Statement of Claim. As an example I have before me the 
Statement on which the action was founded in Read v. Lyons,’ a case ultimately 
decided by the House of Lords. In that case the plaintiff was a worker in a 
munitions factory and there was an explosion in the factory and the plaintiff 
was injured. 


Counsel considered that the case came within Rylands v. Fletcher and pled 
accordingly. The pleading is a nice application of the two rules: 


(1} The defendants were at all material times the occupiers of certain premises known as the 
Elstow Ordinance Factory in Elstow, in the County of Bedford; 


(2) At the said premises the defendants carried on the manufacture or high explosive shells. 
To the knowledge of the defendant, high explosive shells were dangerous things; 


(3) The plaintiff at all material times worked in the Armaments Inspection Department at 
the said premises, having been directed to do so by the Minister of Labour and National 
Service. 

Thereby was raised the contention that the plaintiff was an invitee. 

(4) On or about the 31st of August, 1942, the plaintiff in the course of her employment as 
aforesaid, was lawfully in a shell filling shop at the said premises when a high explosive 
shell exploded, whereby the plaintiff suffered injuries, loss and damage. 

Out of that simple Statement of Claim arose very important litigation and that 


Statement contained ali that was required to determine major issues in law. 

Now let me observe that there was no law pled in that Statement. The rules 
prohibit the pleading of law. Any text dealing with the subject, Odgers for ex- 
ample, states that it is unnecessary to plead principles of common law or to set 
forth the contents of public statutes. Nevertheless to-day we find almost 
every Statement of Claim contains a reference, in a general way, to sundry 


statutes that the pleader thinks might have some bearing on the matters in issue 
That is bad pleading and should not be done. 


There is another point in this Statement of Claim which deserves comment: 
there are no immaterial facts alleged. It shows that the pleader had a clear 
mind, he knew precisely what it was he was dealing with and how he proposed to 


reach the objective. The Statement provides a fine blueprint for the presenta 
tion of his case. 


Pleading immaterial facts is not necessarily tatai; it is sometimes done 
through carelessness, sometimes through a failure to have a complete grasp of 
the action. Occasionally immaterial facts are alleged with a view to colouring 
the action or to introducing prejudice. When this happens the right to have 
the offending clauses stricken from the record should be exercised. 


2 £1947] A.C. 156 (HLL! 
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DEFENCE AND THIRD-PARTY PROCEDURE 


RonwaLD iMARTI AN) 


A, good deai of what has been said with regard to the draitng of State- 
iments of Claim applies to Statements of Defence. Rules 149 and 150 apply 
te the Statement of Defence just as much as they do to the Statement of Claim. 


There are two aspects of a Statement of Defence. The first is reiativelv 
easy; it is the matter of denial ot allegations made in the Statement of Claim. 
Under the old Rules it was necessary to deny each fact in the Statement of 
Claim which you wished to traverse and we had long Statements of Defence. 
denying paragraph by paragraph, everything thar appeared in the Statement ot 
Claim. Under Rule i61 it is provided that silence of a pleading is not to be 
construed as an admission. The practice now is to deny the aliegations in the 
Statement of Claim or to specify the allegations denied in one sentence. 


The harder part of the Statement of Defence is to decide what positive 
allegations are to be made by way of an answer to the Statement of Claim. A 
mere denial does not allow you to allege facts which have not been pieaded. 
Tt is vital to read the Jaw and define the issues; you will then allege the tacts 
which will warrant the position you take in law in answer to the Statement of 
Claim. . 

Certain matters have to be pleaded under the rules. Examples are matters 
showing a transaction to be void or voidable, a plea of the Statute of Limita- 
tions or the Statute of Frauds. Now, everyone pleads the Contributory Negli- 
gence, the Tortfeasor'’s Act and the Town and Village Act. We have aimost 
reached the point where we might as weli say, “I plead all the provisions of all 
the Revised Statutes of Alberta and Canada, as amended.’ Neediess to say, 
that is unnecessary and bad pleading. 


Everyone knows there is a provision made in the rules wherehy a defendant 
can third party another person in order to raise matters which can conveniently 
be dealt with at the same time, or where contribution or indemnity is claimed. 


The cases in which that has most frequently arisen are automobile cases 
where the practice has been for each defendant to third party every other de- 
fendant with the resulting mass of pleadings. There has been an attempt 
made to clarify the matter bur the confusion still remains. {nx Hillburn v.Lynn. 
at least this much has been decided: where there are issues of fault under s. 3 
of the Contributory Negligence Act, as between the Defendants. i.e. their own 
fault and not vicarious responsibility, third party procedure is not necessary and 
the court has jurisdiction te deal with the matter withouc the use or a third 
party procedure. 


Apart from that, as a matter of precaution, the practice will probabiy re- 
main that you third party everybody against whom you think you may have 
some right of indemnity. 


1999), 17 WW.R. (N.S.) 15. 

















AFFIDAVIT ON PRODUCTION 
New D. Macitan 


in regards to this question of an affidavit on production, we used to have, 
in every action, an order for directions which provided what steps were to be 
taken and an affidavit on production was invariably demanded. ‘There is now 
a tendency to neglect or forget the affidavit. 

The Rules are important: 


225. At anv ume after the close of pieadings any party to a cause or matter may, by notice 


iN writing, require any other party to such cause or matter to discover by attidavit the 
documents which are or which have been in his possession or power reiating to all matters 
or questions in the satd cause or matter, and the party so required shali within ten days 
after receipt of such demand. discover by atfidavit the said documents, and shall sub- 
sequently produce the said documents on the examinations for discovery and at the trial 
of the action, and such notice shail have the same effect as a notice to produce. 

The importance of an affidavit on production cannot be over-estimated. 
We all know that causes of action sometimes are brought to court years after 
the cause arose. In such a case the statements in documents made at the time 
the matter arose are the most important evidence in the case because all judges 
know that memories are fallible. They also know that a party is apt to colour 


his own testimony. A document which sets out the facts is always most import- 
ant evidence. 


There is another matter; you have to have your opponent's documents be 
fore you can properly examine for discovery. My suggestion is that in every 
case where documents are involved the first step after the close of pleadings is 
to demand an affidavit. 


The affidavit should set forth what documents the party has and does not 
object to produce and quite often. a second schedule in which he sets out the 
documents which he does object to produce. As a matter of mechanics when a 
claim of privilege is made the relevant documents should be clamped to-gether 
in a file and numbered; in the affidavit you would claim privilege for the 
bundle of documents as numbered and to be found in the specified file. 


There are many cases in which privilege should be claimed: in cases where 
an insurance company is involved or cases in which a railway is involved. If 
the other party wishes to question the privilege claimed he can go to a judge 
and have the latter examine the documents. 


What documents are to be produced? Every counsel is expected to be fair. 
I feel that we all exercise a judgment we should not exercise in excluding docu- 
ments from the affidavit on the grounds of irrelevance. The Rules provide 
that the inclusion of a document in the affidavit is not an admission of rele 
vance. The safest approach would be for counsel to mention in his affidavit 
any document which may possibly be relevant. It is the opinion of the Panel 
that letters written without prejudice are material and should be included in the 
affidavit although privilege should be claimed. 

















































EXAMINATION FOR DISCOVERY 


C. W. CLemMent AND Ronatp MartTLanp 


Examination for discovery is one of the most important phases in litigation 
and counsel should have a clear idea of the objects and scope of the examina- 
tion. The objects are stated neatly in the case of McLean v.C.P.R.* by Mr. 
Justice Beck: 


The purpose of an examination for discovery [is} two-fold; first to obtain discovery or inform- 
ation as to the facts and second to obtain admissions which may be used in evidence against 
a party or whose officer is examined. 


There are your primary objectives. 


The scope of examination was touched upon by Mr. Justice Clinton Ford 
in Ross Estate v. Scarlett’ where he held that examination for discovery is both 
in substance and in form in the nature of a cross-examination but limited to the 
issues raised in the pleadings. The object is to enable the litigating parties to 
ascertain if the plaintiff has a good cause of action or the defendant such a 
defence as would render further litigation unless. To effect this purpose the 
examination should, so far as the issues raised in the pleadings are concerned, 
be as searching and as thorough as the party’s cross-examination of the witness 
at trial could be. There is no right to go into questions of character or credit 
unless such evidence is directly in issue. . 


Now, having that in mind, and remembering that a case can be won or lost 
by the conduct of the Examination it is my view that the preparation for dis- 
covery should be as thorough as it would be for the trial itself. You should 
become thoroughly seized with your case and that of your opponent. Have in 
mind the material facts so that you may, by a suitably worded question, obtain 
admissions which will ease your burden of proving the material facts at trial. 


The other aspect of examination: finding out what the plaintiff’s case is, 
is in the nature of a cross-examination as Mr. Justice Clinton Ford pointed out. 
Take full advantage of this aspect; try to have your opponent commit himself 
to his story, precisely, not in vague generalities. You should not leave him 
the opportunity for reconsidering what he has said. You should not give him 
the opportunity of shifting his ground at trial without being able to bring him 
right back to what was said at discovery. 

As to objections: objections should not be taken unless there is sound ground 
for them. It should be clear that opposing counsel is exceeding his limits. You 
will not unnecessarily prejudice your client’s case by failing to object. 

As to re-examination: there may be some value at times. Your client may 
have given a short answer which in justice and truth ought to have had some 
qualification or explanation. If you leave it unqualified and attempt to have it 
explained at trial your client will be in difficulty for not having given the ex- 
planation in the first place. A situation of this type is a legitimate use of re- 
examination. 


* (1916), 10 W.W.R. 949. 
5 [1946] 3 W.W.R. 533. 











Examination of the officer of a corporation requires special considerations. 
Don’t select a man who knows nothing about the subject matter of the suit as 
there will be constant adjournments while he seeks the information. Select 2 
man of senior status in the company; he should feel himseli in a position to 
answer on behalf of the company. He should make it his duty to obtain all the 
information surrounding the circumstances from the employees who have know 
ledge arising out of their employment. The authorities say he has that duty 
Formerly there was a practice of examining the officer of a corporation and 
asking him if he accepted, on behalf of the corporation, information which he 
had received. The Alberta courts have decided in Yanik v. Conibear’ that the 
old form of question was improper. The officer is not obligated to commit 
himself to accepting or rejecting the information which he has received unless, 
ot course, it is information which is properly corporate knowledge. His posi- 
tion otherwise is this; “I have obtained that information from the employee; this 
is the information I have.” He cannot be obligated to go on from there. 


JURY TRIALS 
Nen D. Macrear 


The Rules in regard to jury trial are 277 and 278, 


0979 


In actions of slander, libel, false imprisonment, malicious prosecution, seduction or breach 
of promise of marriage, and in actions founded upon any other contract or tort in which 
the amount claimed exceeds $1,000, and in actions for the recovery of real property. if 
either party signify his desire that the action be tried with a jury the action shall, subject 
to the next following rule, on application to a judge be directed to be tried with a jury 


278. Jf on application it is made to appear that the trial of any action included in the next 
preceding rule may involve a prolonged examination of documents or accounts or 2 
scientific or local investigation which, in the opinion of a judge, cannot conveniently be 
made by a jury, such action may be directed to be tried without a jury, whether it has 
been previously directed to be tried by a jury of not 

I can remember that forty years ago practically every damage action was 
tried with a jury. I don’t know of any civil action that has been tried with a 
jury in the last three to five years, but the Rule remains. 

May I cite the disadvantages: it’s expensive, you must put up the fees and 
they usually run from $300 to $500. There has been no provision for civil 
jury cases in the assignment lists for, I would say, five years and an assignment 
would have to be made. Juries are uncertain and they usually give answers 
which can be construed in two or three different days. They sometimes refuse 
to answer at all. Often a verdict would go to appeal and then be sent back be- 
cause the court of appeal could not discover the meaning of the verdict. A jury 
case is time consuming. These reasons and the uncertainty of a jury trial show 
why jury trials have fallen into disuse. 

There are some advantages. It is generally recognized that a jury verdict is 
iess likely to be upset on appeal than is the fact finding of a judge. In certain 
types of actions there 1s an advantage in jury trials. I might refer to actions 
against a railroad as an example. As a solicitor for a railway I have defended 
in a great many jury cases, and have won only one. 





® [1944] 1 W.WR. 548, aff'd [1944] 3 W.W.R. 395. 
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BRIEF FOR TRIAL 


Ner [> Mac ean 


A trial brief should allow you to have practically anything you may need 
close at hand. During the course of a trial you do not have time to locate docu- 
ments and refresh your memory as to the statements made by witnesses. I have 
seen many trials in which confusion has been the result of a failure to keep ali 
relevant material at hand. 

The contents of the brief should comprise; all the pleadings, the examination 
tor Discovery, all the applications including particulars, a brief on the law, the 
authorities and statutes. I also think it is advisable to have the statements of 
witnesses bound up in your brief. They may not say exactly what was said in 
their statements but you should have the essence of their statements in your 
hands and you can tax for witnesses whom you have briefed. 


I: is most important to have everything which you are to use at the trial. 
Board orders, copies of by-laws are examples. You do not have much time 
to think at trial, and there is a danger of missing something if you do not have 
all the material at hand. 


AMENDMENTS 


Ronatp MarTLanp 


Amendments are frequently necessary because you may ascertain additional 
facts after pleadings are closed or your researches may reveal additional points 
of law in relation to which you must establish a foundation in your pleadings. 
What I am about to say is a counsel of perfection, and I cannot claim to have 
followed it throughout. There is a distinct advantage to making amendments 
early. One is that there may be a danger of the Statute of Limitations 
running and barring your amendment. Prompt amendments of the pleadings 
means that the judge has a complete record before him at the opening of the 
trial. Ar least some judges read the records before they go onto the Bench. 
If you should require further Examination for Discovery a prompt amend- 
ment will put you into a position from which you can seek further examination. 
Your opponent cannot seek a postponement on the basis of surprise if you have 
made your amendment early. 


USE OF EXAMINATION FOR DISCOVERY AT TRIAL 


C. W. Ci ement 


I have already suggested the two objects of examination for Discovery, 
one— to secure admissions, the other— a cross-examination to determine what 
your opponent will say at trial. Examinations are used by you in proving your 
own case by reading in your opponent’s admissions. 


There is at times an excess of enthusiasm about reading in questions and 
answers. It is to be kept in mind that when you have read into record parts of 
-he Examination you are bound by them. Chief justice Harvey in Hayhurst v 
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Innisfail’ has made clear the principle with which we should ali be familiar 
Under the Rule a party need not put in more of the examination than he wishes and subject 
to the right of the judge to have read any part so connected with what is put in as being, 
necessary to make its meaning clear he need not be affected by any part of the examination 
other than serves his purpose, but when he puts in evidence any portion of such examination 
it becomes evidence and requires no rule to make ir tell against him if it has that effect. He 
must take the burden, if any there be. with the benefit he receives 

I would suggest that in reviewing your examination for discovery in preparation 

for trial you should weigh and consider each question and answer at least twice 

before deciding whether or not you will read it into the record. 

On occasion counsel has entirely misconceived what a Discovery is and the 
purpose of it and has put in questions and answers which he felt were so ridicu- 
lous that they would show to the court that the other side could not be believed. 
In putting in such questions and answers counsel adopted them, he was bound 
by them as part of his case. The results were disastrous. Put in only useful 
admissions. And if a useful admission is also harmful prove the fact by oral 
testimony. 

In connection with the use of the Examination for Discovery in cross- 
examination the most important feature is to know the Examination thoroughly 
so that you can, without delay, find the inconsistent question and answer. The 
force of cross-examination is dissipated if you have to thumb through fifteen 
or twenty pages before you find the material with which you wish to confron: 
the witness. I find it useful to prepare an index of cross-examination, noi 
only of the opponent’s witness but also of my own. 

The question has been raised as to the phrasing of a question so as to obtain 
an unequivocal answer. As an example of this situation we might refer to a 
question for which we want a “yes or no” answer. “Did you sign this docu- 
ment?” You want a simple answer and the witness will not give it. If you 
cannot get a straightforward, unqualified answer you arrive at a position which 
is unsettled in Alberta. You tender to the court the question and only that part 
of the answer which you wish to put in. Some judges say you are entitled to a 
simple answer to a simple question. Others follow Chief Justice Harvey’s 
reasoning and say that you must take the good with the bad. The point is not 
settled although it should be. 


PRESENTATION OF THE CASE 


Ronatp MartTianp 


You must have prepared your plan of attack beforehand as you want to 
put your material in the order which is best able to enable the judge to under- 
stand your case. There should be a logical plan. In many instances it wiil 
be chronological sequence, particularly if it is a case in which there are many 
documents involved. In regard to witnesses it has been suggested frequently, 
and it seems sound, that it is desirable to start and finish strong, leaving the 
doubtful, shaky, witnesses in the middle. You may also reveal some of the 
disadvantageous material yourself rather than leave it to your opponent, if you 
feel that a witness will be discredited by the revelation on cross-examination 


7 [1935] 1 W.W.R. 385, at p. 389. 
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it is a great help to have all the documents you plan to tender kept separately 
for the purpose. Also remember to have copies of all documents put in as 
exhibits. I find it helpful to have a schedule prepared in advance in relation to 
exhibits. If there is a case in which there will be frequent reference to statute 
law it is helpful to have a copy of the relevant statute available to the judge. 
With regard to the submission of legal authorities it is, again, helpful to have 
a typewritten list available for the judge. There is much less opportunity for 
error when such a list is available. As to the Examination for Discovery there 
seems to be a practice of putting in the answers at the end of the presentation 
for the plaintiff or defendant. I think that in some cases it is a sound idea 
when you have good admissions which summarize your case to put them in 
first, and begin with them as your strong evidence. 


CROSS-EXAMINATION 
Nei D. Macrean 

Cross-examination can either be the most valuable aid to your case or it can 
be a disaster. You must realize that your opponent’s witness will be biased 
against you. It is wrong to believe that every witness against you is a criminal 
who should be imprisoned. Some are decent people who may be unconsciously 
biased. One of the best ways to cross-examine is to confront the witness with 
an inconsistent statement given on previous occasion. Usually you can find 
such a statement. In automobile cases there is often a police court procedure 
which took place some time previously. If the witness has not been properly 
briefed he will probably have forgotten what he said on that occasion. Then 
there are inquests at which witnesses have given evidence and of course, the 
Examination for Discovery. It is a mistake to spring up and ask the witness if 
on such an occasion he had been asked this question and given these answers. 
He will usually find some reason for the variance in his answers. If you have 
inconsistent statements arrange your questions so that the witness cannot 
qualify or explain away the earlier statement. 

Clarence Darrow, a defence lawyer for almost fifty years, said that he al- 
ways tried to get a little bit of favourable evidence from every witness that 
came on the stand. It is only once or twice in a life-time that you can break 
a witness on cross-examination. It has happened but it is uncommon and the 
best you can hope to do is to try and get some answers that may help your 
case or hurt that of your opponent. 

Nearly all the texts on cross-examination lay down as an imperative rule 
that you should nut ask a question to which you do not know the answer if an 
adverse answer would hurt your case. Failure to observe that precept is the 
commonest fault of the cross-examiner. 


RE-EXAMINATION AND REBUTTAL 
C. W. Crement 
Re-examination is a limited field. It is and ought to be confined to the ex- 
planation of matters which have arisen on cross-examination. Re-cxamination is 
not the time to introduce fresh evidence, it is the time to qualify and explain 
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otherwise damaging statements made during cross-examination. Counsel should 
object to the introduction of new evidence on re-examination. The judge may 
allow the introduction but the objecting counsel will be given the opportunity to 
cross-examine on the new material. 


Rebuttal is simply what the name implies, a rebuttal of the defendant’s case. 
You can bring in evidence to meet anything said in the course of the defendant’s 
case. It is not a place to bring in evidence in chief. Don’t reserve a strong 
witness for rebuttal, he may not be allowed to testify. His evidence should 
have been given in chief not in rebuttal. 

There is a decision in England which carries to a logical extreme the view 
that rebuttal evidence cannot bring forth fresh evidence. ‘When there is a 
claim and counter-claim arising out of identical issues, e.g. the typical col- 
lision suit, it has been held that there cannot be any fresh evidence given in re- 
buttal, so there is no right of rebuttal. 


Tn a case in which the plaintiff is relying on a statutory presumption, such 
as an action brought by a pedestrian other evidence of negligence is, iti the 


opinion of the Panel, fresh evidence and should be introduced in chief and nor 
in rebuttal. 


OBJECTIONS AND NON-SUIT PROCEDURE 
Ronato MartLanp 


It is the mark of a great counse] to know when to object. It is the skill 
to sort out what is important from what is unimportant. I am of the opinion 
that objections should be strictly limited to matters which are of importance to 
your case. Frequent objections are disconcerting and particularly if there is a 
jury there 1s an inference that you are afraid to have the question answered. 
Stick to the objection and obtain a ruling rather than permit the answer to be 
heard subject to the objection when, of course, the answer has been given. 


Nonsuits are dangerous in this province when you consider the effect of the 
Hayhurst v. Innisfail® decision because if you obtain the nonsuit and there is 
an appeal the appeal court will consider the evidence given at the trial, that is, 
only the plaintiff’s evidence as you did not lead any. Ualess you are absolutely 
convinced that no case has been made out or you fear that your witnesses will 
assist the plaintiff’s case you should not scek a nos-suit. If it is forced upon 
you then it should be made clear on the record that you have not asked for the 
non-suit and it is not your decision. In such a case 1 do not think the Hayhurei 
case would prevent your obtaining 2 new erial. The practice as to counsel seek- 
ing a non-suit undertaking not to cali evidence is not uniform. There is English 
authority requiring counsel to undertake not to produce evidence after the 
motion for a non-suit. 


——_—_—_—_—_  —— 


8 Tbid. 















































SUMMARY CONVICTION PROCEDURE 


L. A. Justason anp E. S. Wartxins* 


A considerable number of offences contained in the Criminal Code’ are de- 
scribed either as indictable offences or as offences punishable on summary con- 
viction, and, obviously, how any particular offence is treated when it comes 
before a magistrate makes a considerable difference, both in procedure and in 
the possible consequences to an accused. If the offence is treated as ‘indictable’, 
there will be no more than a preliminary hearing before the magistrate and the 
ccial itself will take place later before a court of criminal jurisdiction, in Al- 
berta before either the Supreme Court, or a District Court. If the offence 
is treated summarily in the magistrate’s court, that court will dispose of it in its 
entirety. If the offence becomes ‘indictable’, any appeal from conviction or 
sentence will lie to the Court of Appeal and the Court will base its decision on a 
record of the original trial. If it is dealt with summarily, any appeal will be 
heard by a District Court Judge and he will hear the evidence de novo. And, 
commonly, the maximum penalty that a magistrate dealing with an offence 
summarily may impose is less than the maximum that is within the powers of the 
higher court on the hearing of an indictment. All these points are important 
to both prosecution and defence, and they raise the obvious question: Who 
decides how any particular offence shall be treated and how is that decision 
carried through and recorded? 


To clear away certain preliminary points: 


(a) Under Section 480 of the Code, the Attorney General has, in certain 
cases, the right to demand a trial by jury and if the Crown does so decide 
neither magistrate nor accused has any right thereafter as to trial. The magis- 
trate can do no more than hold a preliminary enquiry and, if he decides that a 
prima facie case has been made out, the accused must be indicted before the 
Supreme Court. The Attorney General may demand a trial by jury when the 
maximum sentence for the offence, or indictment, exceeds five years. 


(b) Under Section 413 of the Code, certain classes of offence, notably 
‘reason, mutiny, sedition, murder, manslaughter and rape, can only be tried on 
indictment before a superior court of criminal jurisdiction (in Alberta, the 
Supreme Court). In this class of case neither the Crown nor the accused has 
any right to require, or consent to, any other method of trial. 

ic) Under Section 467 of the Code, a police magistrate is given absolute 
jurisdiction over certain kinds of offence, theft and kindred offences involving 
property worth $50.00 or less, minor assaults, betting of fences and comparable 
minor crime, and, again, neither the Crown nor the accused can require a trial 
otherwise than by way of summary proceedings before the magistrate. 


* L. A. Justason, M.B.E., B.A., B.C.L., and E. S. Watkins, LL.B. of Justason, Watkins 
and Co., of Calgary. 


? 1953-54 (Can.) c. 51. 




















































But, between these extremes of offences there remains a vast array of crimes 
over which someone would seem to have a choice, or a discretion, as to where 
and by whom they shall be tried. Is that person the Crown, the magistrate or 
the accused, and in what order may each exercise whatever choice he has? 


Superficially, Section 468 of the Code would seem to be conclusive: The 
Section reads, excluding references to Section 413 and 467 mentioned above: 


(1) Where an accused is charged in an information with an indictable offence . . . a magis- 
trate may try the accused if the accused elects to be tried by a magistrate. 


(2) An accused to whom this section applies shall, after the information has been read to 
him, be put to his election in the following words: 


You have the option to elect to be tried by a magistrate without a jury; or you may 
elect to be tried by a court composed of a judge and jury. How do you elect to be 
tried? 


(3) Where an accused does not elect to be tried by a magistrate, the magistrate shall hold a 
preliminary inquiry m accordance with Part XV... 

and the Section continues by providing how the magistrate shall endorse a 
record of these steps in the proceedings on the information. Further, Section 
450 of the Code, which deals with the powers of a justice other than a magis- 
trate, contains similar wording for a similar election to be put by him to an 
accused. It would seem from this wording that, save in the exceptional cases 
noted before where special provisions apply, it is the accused who decides 
whether he is dealt with on indictment or summarily. However, to make any 


such assumption would be to ignore both the pattern and the history of the 
Code itself. 


The essential point is that the Criminal Codes of Canada, as interpreted 
by the Courts, have drawn in the past a clear distinction between a ‘sum- 
mary conviction’ and a ‘summary trial’. Summary convictions result from pro- 
ceedings taken under Part XV of the former Code, part XXIV of the present 
Code. Summary trials are proceedings under Part XVI of the former Code, 
Part XV of the present Code, and, from the arguments on which the decisions 
on these questions given under the former Code are based, it is possible to 
summarize the position in this regard under the former Code (that is, as at 
March 31st, 1955) in the form of the following two propositions (the changes, 
if any, brought about by the introduction of the present Code will be discussed 
later) : 

1. It is for the Crown, as prosecutor, first to make a decision on whether to 
proceed by way of indictment or by way of summary conviction, and its decision 
will take into account the gravity of the offence as disclosed by the evidence 
in its possession. If the Crown asks that the complaint be dealt with by way 
of summary conviction, the accused has no right to be dealt with in any other 
way. 

2. If the Crown does not make such a decision to proceed by way of summary 
conviction contemplated by Section 468 of the present Code ( and correspond- 
ing Section of the former Code) arises and it is for the magistrate to give the 
accused his election. If the accused does elect to be dealt with before a magis- 


trate, it is his election that gives the magistrate his power to hold a summary 
trial under Part XV of the present Code. 
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For the first proposition it is, perhaps, sufficient to refer to the notes on 
Pages 798 and 799 of Tremeear’s Criminal Code* and the cases cited there, 
particularly Rex v. Leahy.* That was a prosecution under Section 285 (4) of 
the former Code, relating to driving whilst impaired, and the following quota- 
tion from the judgment of Judge Ellis, of the Vancouver County Court, gives 
the reasons for the decision: 


It is obvious . . . that Parliament, when enacting the legislation, drew a distinction in its 

mind as to the classes of cases which might arise under the Section, and put a responsibility 

on the Crown to decide which sub-section would be invoked when proceedings were started .. 4 
In short, if the Crown, where it might, decided on the facts as known to it that 
the case should be dealt with summarily, and so asked the magistrate, that ended 
the matter so far as the method of trial was concerned. The decision by the 
Crown conferred jurisdiction on the magistrate and the accused had no right to 
demand trial in a superior Court, by judge and jury or judge alone (as he 
would have under the current system in the United Kingdom). 


But, on many occasions, the Crown, or the prosecutor, made no such a de- 
cision and left the matter on the basis that the proceedings before the magistrate 
could be in the nature of a preliminary inquiry, with an indictment to follow if 
the case proceeded further. First, in such a situation, with the prosecution 
neutral, what rights had the magistrate himself? Again; it is clear from the 
decisions quoted in Tremeear,’ (for example, In re Macrae, Ex parte Cook’) 
that the magistrate at least had a discretion to treat the proceedings before him 
as a preliminary enquiry, whilst the decisions in Rex v. McLeod’ and Rex v. 
Helliwell* show that under Part XV of the former Code only an election by an 
accused to be tried summarily could give a magistrate the necessary jurisdiction 
to dispose of the case in that way. What was more doubtful, under the former 
Code, was whether an accused, by electing to be dealt with summarily, could 
prevent a magistrate who wished to do so from treating the hearing as a pre- 
liminary inquiry only. 

These decisions presupposed that those concerned had taken the right steps 
at the right time and had recorded. their decisions in due order in the court 
records. But cases arose in which an accused had been tried summarily without 
any apparent election by him noted in the records. In Alberta, such a situation 
was considered by the Court of Appeal in Rex v. Hills” where it was held, in 
substance, that, provided the attendant circumstances showed that an accused 
had consented to a summary trial, the fact that the election had not been formal- 
ly made in so many words, or had not been recorded in the court records, was 
not a fatal objection to a resulting conviction. Mr. Justice Egbert, in the later 


5th ed., Harvey, 1944. 

[1939] 4 D.L.R. 764, 73 C.C.C. 99. 
Supra, footnote 2 at p. 799. 

Ibid., at p. 976. 

(1900), 3 C.C.C. 72. 

(1906), 39 N.S.R. 108. 

(1915), 23 C.C.C. 146. 

[1924] 1 W.W.R. 636. 
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case of Rex. v. Belsberg’® (before whom the decision in Rex v. Hills was not 
cited) took the view that a failure to put the election to an accused specifically 
was something more than a technical lapse and in that case he quashed a con- 
viction where that had not been done, but, in a later case before him, Rex v. 
Milner,’* he felt himself to be bound by Rex v. Hills and ruled accordingly. 
The same point was considered by the British Columbia Courts in the case of 
Rex v. Mitzel,’* and that court followed the same line of reasoning. 


That was the position before the present Code came into force last vear. 
Acquiescence by an accused in a summary proceeding was usually the equivalent 
of a positive election. But the new Code raised a fresh question: did the change 
of wording between the former Section on this point, Section 781, and the pre- 
sent Section 468 substantially change the law laid down in these earlier deci- 
sions? The former Section 781 referred to the ‘option’ of an accused to be 
tried forthwith by a magistrate (sub-section 2) and continued, in the following 
sub-section, that “if the person charged consents to the charge being summarily 
tried” the magistrate might proceed. Section 468 is much more specific. A 
magistrate may try an accused “if the accused elects to be tried by a Magistrate” 
(sub-section 1) and the Section continues by setting out the exact words which 
the magistrate must use in putting that election to the accused. As was said 
earlier, on the face of it it would seem from that that failure to address an 
accused in these words deprive the magistrate of his jurisdiction to proceed 
further summarily at all. 


This point came before the Alberta Court of Appeal again recently in the 
case of Re Nisgard’* and the judgment of the Court was to the effect that the 
ruling in Rex. v. Hills was still good law and binding, that a magistrate still has 
power to deal with the case summarily even though no words of election are 
used at the start of the hearing. Once again the Court pointed out the distinc- 
tion between the two sources from which the jurisdiction of a magistrate to 
proceed summarily came, the one where the case proceeds under Part XXIV of 
the Code, the other where the accused himself gives the jurisdiction by an elec- 
tion under Part XV. As Mr. Justice Johnson said in delivering the judgment 
of the Court: 

Section 468 has no application to a case tried under Part XXIV of the Code (Part XV of the 


old Code) so that changes in that procedure would not affect the validity of the prior deci- 
a 


The new Code, then, has not changed the law in this respect. 


But one is still left with the impression that Section 468 might be more 
happily worded. Earlier decisions have established that what might be called 
the first option over trial rests with the Crown and that, if the Crown is silent, 
the magistrate himself may have some right to refuse to proceed summarily, yet 


10 (1915), 2 W.W.R. (N.S.) 568. 

11 (1951-52), 4 W.W.R. (N.S.) 658. 
12 Tbid., 342. 

18 (1955-56), 17 W.W.R. (N.S.) 647. 
14 Ibid., at p. 649. , 





101 








Saskatchewan introduced the holograph clause in enactments regulating the 
whole subject of wills, although Alberta had one year previously passed a 
Section 468 ignores this aspect of a hearing before a magistrate. It reads as 
though the decision rests solely with an accused. Parliament may have intended 
to change the law in this respect; if so, clearly it has not used language strong 
enough to bring that about. It may have intended to make no change; if so, 
having regard to its decision to rewrite the Section to quite a considerable 
degree, it would seem a pity that it did not go further in the direction of clarity 
and preface the new Section with such words as: ‘Subject always to the right of 
the Crown to determine whether an offence shall be dealt with on indictment or 
summarily ...’. As the Section stands now, an accused has not the full right 
the Section appears to give him, nor can he claim as of right that the magistrate 
shall use the words of that Section before proceeding to a summary trial. One 
of the great virtues of the Criminal Code is that it is both comprehensive and 
clear; in so far as it fails in either of these it falls below its own high standards. 
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HOLOGRAPH WILLS: A SURVEY OF 
EXISTING LEGISLATION 
E. W. S. Kane Jr., W. A. STEvENsON* 


In recent years the courts have had to face some of the problems arising 
from the holograph provisions in the Wills Acts of the three prairie provinces’. 
It is our intention to discuss the reported cases and to indicate some of the 
problems not finally solved. The following discussion is based on the Alberta 
Wills Act but will include references to other Canadian statutes and decisions. 


HISTORY AND APPLICABILITY 


The present Wills Act was enacted in 1927° and is based on the Imperial 
Wills Act* and on the draft acts presented to the Conference of Commissioners 
on Uniformity of Legislation during the years 1922 to 1926'. Prior to the pas- 
sage of that Act there were three statutes governing the law relating to wills. 
The Imperial Act, which was part of the law of England prior to July 15, 1870’, 
the Northwest Territories Act 1880" and the Holograph Wills Act of 1926’ 
were all in force in Alberta. The Northwest Territories Act simply re-enacted 
sections of the Imperial Wills Act. When the present Act was introduced in 
1927 it expressly repealed the Holograph Wills Act and the relevant sections of 
the Northwest Territories Act insofar as they applied to Alberta’. In 1928 the 
Commissioners on Uniformity suggested that the Alberta Act be adopted as the 
uniform act, and the Commissioners did adopt it including the holograph will 
provisons in 1929. The Alberta enactment still provided the basis for a new 
draft as presented in 1954 which has not yet been adopted’. It will be neces- 
sary to refer to the so-called uniform acts again. 


The major problem pervading topic of holograph wills is this: how much of 
the Act applies to holograph wills? The problem has been given consideration 
in all three prairie provinces but there has not as yet been any authoritative pro- 
nouncement to serve as a guide to the interpretation of the whole Act. Before 
commencing a discussion of this problem it will be wise to refer once again to 
the history of the acts and to certain important distinctions. Both Alberta and 


* E. W. S. Kane Jr. and W. A. Stevenson, Second Year Law 


1 RS.A., 1942, ¢.210. 
R.S.M., 1954, ¢.293. 
R.S.S., 1953, ¢.120 
Also, 1952 (N.W.T., Ist sess.) ¢.19. 
2 1927 (Alea.) ¢.21. 
3 Wills Act (1837), 1 Vict. ¢.26 (Imp.). 
* Can. Bar Assn. Proceedings (1922-26), vols. 7-12. 
5 Per Walsh J. A. in Re McGibbon, {1931} 2 W.W.R. 86 
® R.S.C., 1886, ¢.50, ss. 26-35, passed in 1880, 43 Vict. c. 25 ss.47 ff 
7 1926 (Alta.) c. 73. 
8 Supra, footnote 2, s.40. 


® Can. Bar Assn. Proceedings (1954), vol. 37, Appendix D. 
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special statute allowing holograph wills'°. Manitoba in comparison, added the 
holograph provision to an enactment based on the Imperial Wills Act and made 
the holograph section the last one in the act'*. In the 1902 revision, Manitoba 
moved the holograph section into its present location as section 10'°. Monta- 
gue J. in Re Eames Estate’* considered the effect of the Manitoba act and treat- 
ing the 1902 revision as a re-arrangement quoted Craies on Statutes, “The effect 
of the Statute Law Revision Act is, in the main, literary only.”** He therefore 
held that the position of the holograph provision before the revision was import- 
ant and it could still be treated as an appendage to the main act so that vary- 
ing portions of the act, and in particular the sections relating to form, were not 
applicable to holograph wills. The Alberta and Saskatchewan acts would seem 
to be distinguishable since the Wills Acts in both provinces incorporated the 
holograph clause in the original enactment. However, the reasoning in Re 
Eames has been, in effect, approved in Alberta when the topic was discussed 
in Re Moir Estate’*. Ford J.A. speaking for the majority called the Alberta 
Act “a consolidation act,” and said “there is therefore strong ground for think- 
ing that [the provision governing execution of formal wills] does not apply to 
holograph wills... ”*° It should be noted that Craies in discussing consoli- 
dated and revised act points out that they are acts which make minor changes 
and rearrangements. He also points out that England has passed an Act allow- 
ing minor corrections to be made in the course of revision’’. It is submitted 
that the Alberta and Saskatchewan Acts which introduce holograph provisions 
are not revisions but, indeed, are enactments which introduce changes in the 
substantive law and should be so construed. 


By far the most important distinction from the other acts that provide for 
holograph wills is the wording of the Alberta Act. It is a carefully drawn 
statute, in this respect at least, since it uses throughout the word “make” in pre- 
ference to the word “execute.”** The word is defined by the interpretation 
section to include execution and the other required formalities. The word 
“make” is far more appropriate to describe the steps necessary to prepate a 
valid holograph will since a holograph requires more than mere execution, i.e. 
the will must be in the testator’s handwriting. The possibility of the whole of 
the Alberta Act, where not inconsistent, applying to holograph wills was not 
considered in Re Moir Estate and it is still open to a court to hold that such is 
the effect of the careful use of the word “make.” In Re Moir, the court was 
prepared to find that the section relating to place of signature did not apply 





10 Alta.: supra, footnote 7, repealed by the 1927 Act, supra, footnote 2, s. 40; Holograph will 
are permitted by s.5(b) of the present Act. Sask.: 1931 (Sask.) ¢.34, s.6 
11 1882 (Man.), 45 Vict. ¢.2, s.32. 


12 R.S.M., 1902, c.174, s.10. The location is similar to that of the 1954 Uniform Act, supra, 
footnote 9. 


13 [1934] 3 W.W.R. 364 (Man. K.B.). 

14 [bid., at p. 372. 

15 [1942] 1 W.W.R. 241. 

16 Jbid., at p. 250. 

17 Craies on Statutes (1950), at pp. 57, 58. 
18 E.g., ss. 3,5,8,9,16,17,18. 
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to holograph wills but thei: opinion is dicta since they fouuid «iat the will before 
them did not satisfy the section. Egbert J. has, however, approved the reason- 
ing in Re Moir by way of dictum.’” The use of the word “make” is not acci- 
dental; Alberta’s Commissioner on Uniformity at the time of the passage of the 
Wills Act was W. A. Scott and his comments on the subject clearly indicate 
that he wished to have the word “make” used so that the Act would be appro- 
priate for holograph wills.*” The word “make” is still found in the uniform 
Act although the adopting provinces have preferred to use the English “execut- 
ed.”** An examination of the proceedings of the Uniformity Commissioners 
shows clearly that it was intended that a province could accept or reject holo- 
graph wills by the omission or inclusion of a single section™ and the adoption 
of the word “make” was clearly designed to enable the Act to apply to both 
formal and informal wills. Whether or not the whole act is applicable to holo- 
graph wills, it is submitted that any section using the term “make” must be 
intended to embrace holograph wills since the term is designed to cover more 
than “execute.” 


It is suggested that Alberta courts should be careful in applying the deci- 
sions of other jurisdictions on holograph wills. The Ailerta Act, while similar 
to the proposed uniform act, has not been made uniform Ly any enactment call- 
ing for uniformity of construction. In addition, while similar to the uniform 
act, none of the acts which purport to be uniform use the word “make.””* 
This one distinction, “make” for “execute,” is of the greatest importance 
in considering the Act in relation to holograph documents. The term “execute” 
refers mainly to signing 2nd witnessing w hereas “make” .cfers to the whole will. 


It should be noted that the reasoning applied in ocb-r jucisclictions to the s “7 
PE 
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military provisions should be adopted with care in Atheice since “executed” is 
appropriate to embrace the military provisior 


SECTION 5 


5. No will shall be valid unless it is made in one of the forms hereafter in this section per- 
mitted, that is to say, unless, .. . 
(b) it is a holograph will, wholly in the handwriting of the testator and signed by him, 
whether made or acknowledged in the presence of any witness or not; 


7 


The annotation of the draft wills act appearing in the 1954 report of the 
Uniformity Commissioners includes this statement: 


It would appear that so long as the instrument is wholly the work of the testator and signed by 
him whether it be written by pen and ink or printed or typewritten or painted or engraved or 
lithographed it is a valid holograph.?4 


The quotation states as its authority Re Nesbitt** in which it was suggested that 


19 Re Brown Estate (1953-54), 10 W.W.R. (N.S.) 163. It was not necessary for the court 
to decide since section 7 would not have been satisfied had it been applicable. 


20 Can. Bar Assn. Proceedings (1926), vol. 11, at p. 419. 


21 The Uniform Act is in force in Manitoba: 1936, c.52; Saskatchewan: 1931, ¢.34; Prince 
Edward Island: 1951, ¢.124; Northwest Territories: 1952, ist sess., ¢.19. 


2 §.6(2) of the 1954 Uniform Act. 


28 Supra, footnote 21. This feature gives difficulty in interpreting the Manitoba and Sas- 
katchewan Acts. 


24 Supra, footnote 9 at p. 5. 
25 [1935] 3 W.WR. 171. 
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a typewritten will, if the work of the testator, could qualify as being “written” 
by the testator. In Saskatchewan Hogarth Surr. Ct. J. in Re Griffith considered 
the decision when he was confronted with a printed will form filled in by the 
testator and did point out that the Saskatchewan Act required “handwriting.” 
Since the decision in Re Nesbitt, Manitoba has amended its Act to substitute 
“handwriting” for “written” and the Manitoba Court of Appeal in Re Bell,” 
a recent decision, dismissed the argument that a typewritten will is handwritten. 
It is submited that Re Bell is correct and to contend that “handwritten” means 
“in the testatot’s workmanship” is an unnecessary straining of the wording. It 
can be argued that handwriting is a definitive term as contrasted with the term 
“writing” which is defined in most interpretation acts’ to include printing and 
engraving. It is also submitted that use of the term “handwriting” in the 
Wills Acts is an example of the context requiring a definition other than that 
supplied by the interpretation act. 


A recent decision of Sissons C.J.D.C. in Re Ford Estate” has reopened the 
question of the effect of any writing or printing which is not the testator’s on a 
non-witnessed instrument. In the Ford case, the learned judge was faced with a 
printed stationet’s will form which the testator had used, although he wrote the 

* bulk of the will in his own handwriting. The Chief Judge admitted the written 
portion to probate on the grounds that “the will is quite complete without the 
use of the printed words.”*” The judgment distinguished the Saskatchewan 
cases Re Rigden® and Re Griffith,” in which it was held that partly printed 
will was not “wholly in the handwriting of the testator.” Egbert J. also consider- 
ed the same problem in Re Brown when he had before him a printed will form 
filled out and witnessed while on the inside of the form there were unsigned 
holograph dispositions. He refused probate of the holograph portions since 
they were unsigned and could not be read as leading up to the attested signa- 
ture, which preceded the handwritten portion. In the course of judgment he 
made this statement: 


If any part of the will, however small, is either typewritten or printed it cannot be said to be 
wholly in the handwriting of the testator and accordingly is not a holograph will within the 
meaning of section 5 (b) .35 


The only other case we wish to consider is Re Kemp,‘ a Manitoba case, in which 
Tritschler J. considered a purported codicil, consisting of a description of the 
document, as instructions to alter the testator’s will, and the sentence, “Sir I 
want you to put on 1200 doll for my brother John Kemp he lives in Winni- 


26 Re Griffith, [1945] 3 W.W.R. 146. 
27 [1935] 3 D.LR. 52. 


28 E.g., RS.A., 1942, c. 1 s. 41(aa). S.2 states that the terms of the act are not applicable 
where inconsistent. 


29 (1954), 13 W.W.R.(N.S.) 604 (Alta. D.C.). 
80 Ibid., at p. 607. 

81 [1941] 1 W.W.R. 566 (Sask. Surr. Ct.). 

82 Supra, footnote 26. 

33 Supra, footnote 19, at p. 170. 

84 (1954), 11 W.W.R.(N.S.) 624 (Man. Q.B.). 
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peg The document was signed by the testator but only the sentence above 
quoted was written by him. The learned judge admitted the quoted portion to 
probate as a codicil, holding that the remainder of the document was admissible 
as extrinsic evidence to show the intention of the testator and the nature of the 
document. 


It would appear that there are two views as to the effect of printing in the 
document which is submitted for probate. One is that the use of printing or 
the handwriting of someone other than the testator destroys the document as a 
testamentary paper; the other is that the court will admit the handwritten por- 
tion to probate as a holograph will, so long as it is sensible and contains the 
necessary elements. In the latter case, other writing on the document is admis- 
sible where extrinsic evidence would be admissible, e.g., to show intent and 
nature of the document. The Act does not, of course, explicitly cover such a 
situation but it states that a will (which includes testament, codicil, and any 
other testamentary disposition) is valid if it is wholly handwritten and signed. 
The problem appears to be this: what is a will? is it the whole document pre- 
sented for probate? is it the whole document which complies with the substantive 
requirements of the law of wills and is in a permitted form? The classic defini- 
tion gives an affirmative answer to our last question: 

The will of a man is the aggregate of his testamentary intentions so far as they are manifest 

in writing duly executed according to the statute.3& 

If a will is only that part of a man’s intention which is properly “executed,” 
then it would appear that court is justified in considering only that part of the 
“writings” which are properly executed or made. If that part which is properly 
made is complete in itself, then presumably the court should admit it. This was 
in fact done by Egbert J. in Re Brown when he admitted the part properly sign- 
ed and attested and it is done by any court which refuses unattested codicils 
and alterations, but accepts the attested will. We find examples of courts 
accepting only the testamentary portions of a document in cases in which they 
are called upon to consider letters as holograph wills. The courts have been 
willing to piece together portions of letters in order to construct a testamentary 
document and have admitted the result to probate. There are several cases’ in 
which the courts have admitted to probate the testamentary portion and have 
excluded the rest. Part of the confusion would appear to stem from the termin- 
ology used; in Re Rigden, Re Griffith, and Re Brown, we find the courts re- 
ferring to the “document” before them. Mr. Justice Egbert in Re Brown stat- 
ed: “The document with which we are dealing, looked at as a whole, is not a 
holograph will.”** It is submitted that it is not the “document” which must be 
in the testator’s handwriting, it is the “will.” If the existence of printing in the 
document destroys it as a holograph will, we would be compelled to say that the 


35 Tbid., at p. 626. 

36 Lemage v. Goodban (1867), L.R.1 P.&D. 57, at p. 62. 
Re Toole (1952), 5 W.W.R.(N.S.) 417, letters to a solicitor; Re Smith, 1948 2 W.W.R. 
55, letter signed “Mother”; Re LeBlanc (1955), 16 W.W.R.(N.S.) 389, letter; Re Swords, 
[1929] 2 W.W.R. 245, 3 letters; Re Williams, [1940] 3 W.W.R. 120, note found in de- 
ceased patient’s purse; Re Mitchell, [1924] 1 W.W.R. 484, suicide note. 
88 Supra, footnote 19. 
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testator who writes his will on stationery with a letter head has not succeeded in 
making a holograph will. Could it be that the watermark is printing? One may 
argue that all that portion of a document which a testator intends to be his will 
is part of the will and the whole must be valid for any part of it to be valid. 
It is submitted that this interpretation is not compelled by the Act and, as noted 
before, a testator may intend alterations which are unattested to be part of his 
will but it is not likely that a court will say that the whole will is bad because 
part of what the testator intended to be his will is bad. The interpretation sug- 
gested in Re Kemp and Re Ford appears to enable the court to give effect to the 
intentions of the testator. The decisions apparently to the contrary can be dis- 
tinguished in that the parts written in Re Rigden and Re Griffith would not 
make sense apart from the printed form and in Re Brown the holograph portion 
was unsigned and probably could not have been read to stand alone. 


While dealing with section 5, it may be wise to make reference to a prob- 
lem which has received little direct consideration. In 1930, McNeil D.C.J. was 
faced with the argument that a holograph codicil could incorporate, by refer- 
ence, an unattested formal will. The learned judge rejected the contention: 


In my opinion the only earlier writing which a holograph will or codicil can incorporate must 
be one wholly in the handwriting of the testator so the resulting whole document would be a 
document sufficient to satisfy the statute.?? 


In Williams on Wills the author states: 


By incorporation the document becomes testamentary and must be construed with the will, and 
anything therein which would be invalid if included in a will becomes inoperative.*° 


While the learned author is referring to the substance of the incorporated 
material, it is submitted that his proposition applies also to form. Incorpora- 
tion does supply execution but, as we have already mentioned, execution is 
not enough in the case of a holograph document. Authority impliedly sup- 
ports the contention of McNeill D.C.J., since the courts, in refusing to consider 
the printed words in a non-attested will form (except to supply extrinsic evi- 
dence) , imply that printing cannot be incorporated by reference.** These deci- 
sions indicate that the printed words, existing before the will was executed and 
certainly intended by the testator to be part of his will, are, nevertheless, not 


incorporated. 


Whether or not a holograph can incorporate a non-holograph writing, the 
weight of authority“* seems to have dismissed all contentions that a holograph 
cannot be a valid codicil to an attested will and vice-versa. The authors know 
of no case holding to the contrary. The wording of the Act equating codicil to 
will and permitting holograph wills would seem to leave no doubt as to the 
intention of the legislature. 


89 Re Robinson, [1930] 2 W.W.R. 673, at p. 675. 
40 (1952), at p. 69. 
41 Notably Re Brown, and Re Kemp, but also Re Rigden and Re Griffith, ubi sup. 


42 Re Ferguson Smith (1954), 13 W.W.R.(N.S.) 387; Re Kemp, supra, footnote 34; Re Cot- 
trel (1951), 2 W.W.R. (N.S.) 747; Re Richardson, [1949] 1 W.W.R. 1075; Re Gillespie 
(1953), 8 W.W.R.(N.S.) 593; accord. 
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SECTION 7 


(1) Every will shall, so far only as regards the position of the signature of the testator or 
the person signing for him as aforesaid, be deemed to be valid, if the signature is so 
placed at or after or following or under or beside or opposite to the end of the will 
that it is apparent on the face of the will that the testator intended to give effect by 
his signature to the writing signed as his will. 
No such shall be effected by the circumstance, 


(a) that the signature does not follow or is not immediately after the foot or end of 

the will; or 

That a blank space intervenes between the concluding words of the will and the 

signature; or 

(c) that the signature is placed among the words of a testimonium clause or of a 
clause of attestation or follows or is after or under a clause of attestation either 
with or without a blank space intervening, or follows or is after or under or beside 
the name of a subscribing witness. 


(2 


~— 


(b 


— 


(d 


~— 


that the signature is on a side or page’ or other portion of the paper or papers con- 
taining the will whereon no clause or paragraph or disposing part of the will is 
written above the signature; or 


(e) that there appears to be sufficient space on or at the bottom of the preceding side 
or page or other portion of the same paper on which the will is written to contain 
the signature. 


(3) The enumeration of the above circumstances shall not restrict the generality of sub- 
section (1) of this section, but no signature under this Act shall be operative to give 
effect to any disposition or direction which is underneath or which follows it, nor shall 
it give any effect to any disposition or direction inserted after the signature was made. 


It has not yet been decided whether or not the section applies to holograph 
wills. The Alberta Appellate Division has decided by way of dicta that it does 
not.** Clarke J.A. dissented and argued that 7 (3) applied even if the balance of 
the section did not. We have already suggested that the whole Act may have 
been intended to apply to holographs even though the section does not use the 
word “make” and even though the wording is the same as the English Act, which 
knows no such thing as an holograph. It is interesting to note that Mr. W. A. 
Scott, who assisted in the drafting of our Act, thought that the section applied. 
He approved the wording of s.7 (2) (c) as being sufficient to include holograph 
wills, although he had suggested an alternative clause since the section refers to 
an attestation clause and a holograph, of course, has none.” 

Assuming that s.7 did apply to holograph wills, the judges in Re Moir and 
Re Brown approved the reasoning of Merriman P. in Re Long Estate: 


Provided that the court is satisfied that the whole document was written before the signatures 
were made, and that the dispositive part of the will may be fairly read as leading up to the 
part containing the signature . . . [the will will be valid}.*® 


In Re Coughlan Estate,** the testator’s will was found on a single unsigned page 
in her handwriting. Her “signature” appeared on the cover of the document. 
The cover, which was a stationer’s will form, bore the deceased’s name and was 
dated before the will inside had been written. Buchanan C.J.D.C. held that the 
purported signature was not intended as a signature and was therefore inopera- 
tive. He also found that the writing could not be a signature because it pre- 





43 Re Moir, supra, footnote 15. 


44 Can. Bar Assn. Proceedings (1926), vol. 11, at p. 421. The suggested alternative read: 
“That in the case of wills other than a holograph will, the signature . . . 


45 [1936] P. 166, at p. 173. 
46 (1955), 16 W.W.R.(N.S.) 14 (Alta, D.C.). 
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ceded in time the writing of the will. If section 7 does not apply to holograph 
wills then there is nothing in the Act which sets out any time element for the 
signing of holograph wills. The Long Estate test also includes a reference to 
the time element. It would appear that one could still argue that a signature, 
even if written before the will was written, was nevertheless a signature inas- 
much as the Act does not deal with the time element when the will is an holo- 
graph. The Coughlan decision implies that time is a necessary consideration 
and in approving the Long Estate test suggests that section 7 is applicable to 
holograph wills. Another basis for invalidating a “signature” written before the 
instrument proper would be found in the cardinal principle that man may not 
delegate his power to make a will nor may he incorporate future writings.*’ 


SECTIONS 8, 9, AND 11 


8. (1) No appointment made by the will in exercise of any power shall be valid unless it is 
made in a form permitted by this Part. 


(2) Every will made in a form permitted by this part shall so far as respects the formali- 
ties thereof, be a valid execution of a power of appointment by will, notwithstanding 
that it has been expressly required that a will in exercise of such power shall be made 
with some additional or other formality or formalities. 


9. Every will made in a form permitted by this Part shall be valid without any further publi- 
cation thereof. 


It is submitted that these sections clearly embrace holograph provisions 
2 y : graph p 
since the word “made” is used. 


11. If any person attests the execution of a will to or to whose wife or husband any beneficial 
devise, . . . is thereby given or made, the devise, . . . shall so far only as concerns the 
person attesting the execution of the will or the wife or husband . . . shall be null and 
void ...3 

Provided that where the will is sufficiently attested without the attestation of any such 

person or no attestation is necessary, the devise . . . shall not be null and void. 


In Re Eames*® Montague J. considered the problem arising when a witness 
signs a valid holograph will and the argument is raised that the witness is in- 
competent. Manitoba did not then have the proviso to the section.’ The 
judge reviewed many of the authorities and came to the conclusion that a wit- 
ness to an holograph was not incompetent. The provision should cover the 
matter in Alberta should it arise. 


SECTIONS 16 AND 17 
16. No will or any part thereof shall be revoked otherwise than as aforesaid. or 
(a) by another will made in a form permitted by this Part; or 


(b) by some writing declaring an intention to revoke the same and made in a form in 
which a will is by this part permitted to be made; .. . 


Section 16 also is designed to include holographic revocations.’ ‘There is 
some difficulty in ascertaining the amount of writing which would be necessary 
to constitute a “writing” within the section. In Re McGibbon™ The Alberta 
Appellate Division was faced with the problem when the word “cancelled” in 

47 Bailey on Wills (4th ed., 1953), at p. 59. 

48 Supra, footnote 44. W. A. Scott of the Conference of Commissioners. 

429 Supra, footnote 13. 

50 Proviso added: 1936 (Man.) c. 52. 

51 Scott, supra, footnote 44. 

52 [1931] 2 W.W.R. 86 (Alta. A.D.). 
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the testator’s handwriting and signed by him appeared on a bequest. Walsh 
J.A. must have considered the writing to be a “writing” within the section since, 
if the writing were a codicil, it would have been valid by virtue of the Holo- 
graph Wills Act which was in force before the formal will was written and 
therefore before the cancellation. The only other explanation for the disregard 
of the Holograph Wills Act is that the court could not consider it since it was 
repealed. But they did consider the relevant provisions of the North. 
west Territories Act which were repealed in the same way and at the same time 
as the Holograph Wills Act. We have discussed the problem before and the 
difficulty is this: if the will is a formal one, is the will itself extrinsic evidence 
to provide the necessary reference? The word of cancellation divorced from 
the will itself would probably have little meaning. On the reasoning of Trit- 
schler J. in Re Kemp Estate,” the rest of the will is extrinsic evidence and is to 
be considered to the same extent as extrinsic evidence is normally admissable. 
If the purported cancellation appeared on a separate piece of paper would the 
courts hear evidence to show what the testator intended to cancel? It may be 
that they would not because such evidence substitutes the witness’s testimony for 
what the testator left unsaid. In the case of writing on the document itself, 
it may be that the court could be satisfied that there was no danger of misinter- 
preting the testator’s intention. The balance of the will could clearly be ad- 
missible to show the elements of time and testamentary nature. 


9 
af. 


No obliteration. interlineation, cancellation by drawing lines across the face of the will or 
any part thereof or other alteration made in any will after the making thereof shall be valid 
or have any effect except so far as the words or effect of the will before the alteration are 
not apparent unless the alteration is made in a form permtited by this Part, but the will 
with the alteration as part thereof shall be deemed to be duly made if the signature of the 
testator and the subscription of the witness (if required) are made in the margin or in 
some part of the will opposite or near to the alteration, or at the foot or end of or opposite 
to a memorandum referring to the alteration, and written at the end or in some other part 
of the will 


Section 17 has given some difficulty, although there is a paucity of authority 
giving interpretation to it. In Manitoba, it has been indicated that the section 
does not apply to holograph wills.“* Once again it would appear that we are 
entitled to rely on the different wording of the Alberta provision in order to dis- 
tinguish the decisions of other jurisdictions; our act uses the word “make” while 
Manitoba’s refers to “execute”. In Re Cottrell’® Egbert J., faced with unattest- 
ed amendments to a formal will held that the Alberta section did not permit 
holograph alterations in formal wills although he acknowledged that the section 
was designed to permit holograph alterations. He stated: 


Section 17 of the Act to my mind precludes any alteration by obliteration, intelineation etc., 
unless the alteration is in a form permitted by the Act, and while, in my opinion a holograph 
codicil properly drawn as such would be sufficient to alter an attested will, if an attempt to 
alter is made by obliteration and interlineation (which in my view do not amount to a codicil 
in the ordinary and proper sense) then to make such an atempt effective the testator must in 
the case of an attested will not only affix his signature but must also see that the witnesses do 
likewise.5@ 





53 Supra, footnote 34. 

54 Re Scott. {1938} 3 W.W.R. 278. 
55 Supra, footnote 42. 

53 Thid.. at p. 250. 
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Mr. Justice Egbert reaffirmed this view in Re Ferguson Smith and Re McVay" 
He indicated that he was bound in this matter by the Appellate Division de- 
cision in Re McGibbon in which the court considered the effect of unattested 
alterations. In the Cottrell®* case he quoted Walsh J.A.: 

‘In the entire absence of the subscription of witnesses neither this alteration nor this interlin- 

eation can stand under either Act... °° 
In Re McVay the learned judge repeated this quotation when he was consider- 
ing typewritten interlineations and added to the above quotation after the word 
“Act”; 

[i.e. the Wills Act, 1837, ch. 26 as modified by the Northwest Territories Act, RSC, 1886 ch. 

50 or the Wills Act presently RSA, 1942, ch. 210]®° 
It is submitted that Walsh J.A. was not referring to the Imperial Wills Act, 
as modified, and the 1927 Alberta Act. In the paragraph from which Mr. 
Justice Egbert quoted Mr. Justice Walsh had paraphrased the relevant pro- 
vision of the Imperial Act (the equivalent section to our section 17) and re- 
ferred to the absence of any provision in the Northwest Territories Act covering 
the situation. It is submitted that the statement which Egbert J. has quoted 
does not bind him since Walsh J.A. was referring to the effect under the 
statutes governing before 1927. In addition the alterations which Walsh J.A. 
was considering were typewritten on the face of the will. It is submitted that 
the judgment of Walsh J.A. was divided into two parts, in the first of which he 
considered the word “cancelled”. In the second part he considered signed but 
unattested typewritten alterations. Egbert J.A. was considering holograph al- 
terations in the correct sense of the word. Even if Walsh J.A. was considering 
the effect of the alteration under al! three statutes the decision did not cover 
the point before Egbert J. Ir is true that Walsh J.A. did parenthetically refer 
to the similarity of the English and Alberta sections. But he did not say the 
sections were the same and as we have already indicated, the change in word- 
ing, notably the introduction of the word “made” and the phrase “(if requir- 
ed)”, is of the greatest importance when holograph writings are under consider- 
ation. 


The decision of Egbert J. has merit in its results and it is submitted that 
it can be supported by an analysis of the section. It may be unwise to permit 
holograph alterations in a formal will; since it is essential to the statutory re- 
quirements for holograph writings that the work be the testator’s and be signed 
by him. If the alteration is made by drawing lines, or by a simple interlincation, 
the effect on the will can be substantial and yet the amount of handwriting pre- 
sent be insufficient to determine with certainty the author thereof. It might 
be difficult for a court to say that the oblique stroke changing a $51,000 be- 


‘@ 
quest to $91,000 was “in the testator’s handwriting.” Of course, since we per- 





57 Supre, footnote 42, and (1955), 16 W.W.R.(N.S.} 200. 
58 Supra, footnote 52, at p. 89. 

52 Supra, footnote 42, at p. 2-49. 

60 Supra, footnote 57, at p. 203. 

€1 The feat was performed in Re Scott, supra, footnote 54. 
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mit holograph wills it would be manifestly unfair to make no provision for tne 
alteration thereof. 


Our section 17 is unique in Anglo-Canadian wills statutes. Normally the 
section is treated as being in two parts broken by the comma after the word 
“Part”. Our Act refers to an alteration “made in a form permitted by this 
Part”, while the Imperial Act allows “execution” as permitted by the Act. In 
reading the first portion of section 17, and especially the phrase quoted, it will 
be noted that there is an apparent omission after the word “form”. In section 
16 the Act refers to a “form in which a will ... is permitted... .” It would 
appear that the words “in which a will” have been omitted. The result is that 
the Act calls for an alteration in a permitted form and there is no permitted 
form for an alteration other than that set out in section 17 itself. The second 
part of section 17 calls for attestation “if required” but it does not stipulate 
when attestation is required. It is submitted that alterations are to be attested 
when (a) the alteration is non-holograph, and (b) the will is non-holograph. 
It is open to a court to say that the legislature did not intend to change the exist- 
ing law which called for the attestation of an alteration in a formal will. There 
is a basic principle of interpretation that the legislature does not intend to alter 
the existing law: 


One of these basic interpretation presumptions is that the legislature did not intend to make 

any substantial alteration in the existing law beyond what it explicitly declares . . .“3 

Campbell J. in Re Gillespie** pointed out another problem which may arise 
and to which we have already referred, viz., the effect of cancellations written 
on the face of the will. If the court considers the writing to be an alteration 
then it must satisfy section 17. Otherwise it must satisfy section 5 if it is a 
codicil or section 16 of a revocation. There is authority for the proposition that 
a revocation is not an alteration: 


The difference between revocation and alteration seems to be this: if what is done simply takes 
away what was given before or a part of what was given before then it is a revocation, but if it 
gives something in addition or gives something else then it is more than a revocation and can- 
tion and cannot be done by mere obliteration.®® 
It should be noted that section 17 makes cancellation by drawing lines an altera- 
tion within section 17. Moreover it cannot be argued that every alteration 
is a codicil, since if that were so section 17 would be rendered nugatory. If the 
writing under consideration by the court is an alteration then it must satisfy 
section 17, and if our interpretation is correct, the writing must be attested when 
the will is a formal one or the alteration in non-holograph. 


The reference to “will in a form” is found in: s.18, “codicil in a form”; s.16(a), “will . . . 
in a form”; s.16(b), “in which a will”; s.9 “will made in a form”; s.8{1) “will . mas 
in a form.” 


53 Maxwell on Statutes (10th ed., 1953), at p. 81 
64 Supra, footnote 42. 
“5 Dr. C. A. Wright and authority quoted in (1933), 11 Can. Bar Fv. 277, at p. 279. 
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TRANSITIONAL 


Twice in reported cases the problem has arisen as to whether the Wills Act 
is retroactive. In both Re Ferguson Smith and Re McGibbon"’, the courts have 
considered the effect of testamentary writings made before, or presumed to have 
been made before, 1927. In Re McGibbon the court held that the law govern- 
ing execution of a will was that in force at the time of execution. Presumably 
the authority is to be found in English decisions. It could not be argued that 
the Imperial Wills Act was retroactive since it specifically provided that it did 
not apply to wills written before it came into effect. The Alberta Act has an 
unique provision in the transitional section. While the other Acts”’ specifically 
do not apply to wills made (or executed) before the passage of the Act, the 
Alberta Act does not apply to persons dying before the Act comes into effect. 

It is interesting to speculate on the effect of our transitional section so far 
as it effects the doctrine of republication. Section 40 of the 1927 Wills Act 
provided, as did the English Act, for republication of existing wills. Since the 
Alberta Act does not deny its applicability to wills written before the passage 
of the Act it may be that the legislature did intend to provide legislation re- 
specting republication. If so, it is submitted there can be no question that an 
holograph can republish a formal will and vice versa. The effect of providing 
legislation respecting republication was considered by the Privy Council in 
Goonewardene v. Goonewardene™’. There the court held that the English Act 
provided for republication. Regardless of the merit of the Judicial Commit- 
tee’s reasoning in relation to the Imperial Act it would appear that the reason- 
ing is applicable to our Act in view of the change in wording. 

This discussion of the law relating to holograph wills may, perhaps, bring 
into consideration the policy behind holograph wills inasmuch as they are per- 
mitted in only three of the common law provinces. It is probably safe to 
assume that the provisions were introduced into the Canadian West because of 
the difficulty—not a remote one in 1926—of obtaining competent and dis- 
interested witnesses. This era of diminished distances and rapid communication 
may have obviated the necessity for holograph provisions. It is interesting to 
note that J. E. Read, the Nova Scotia member of the Commissioners on Uni- 
formity, considered the holographic provisions to be “radical.”"" In Re Eames 
it was stated that “Our Statute encourages testators to draw their own wills”. 
An examination of some of the reported cases might throw some doubt on the 
wisdom of this encouragement. In Re LeBlanc’, a recent decision, a remark- 
able document was offered for probate and the learned judge had almost as 
much difficulty giving effect to the testatrix’s intentions as had the testatrix. 


66 Supra, footnotes 42 and 52 respectively. 


67 See the transitional section in the Uniform Act (1954), supra, footnote 9. The section 
has been adopted by the provinces which adopted the uniform act. 


88 Supra, footnote 2, s.39. It has not been included in the revised statutes. 
69 [1931] A.C. 647. 

70 Supra, footnote 20, at p. 417. 

Ti Supra, footnote 13, at p. 366. 

72 Supra, footnote 37, at p. 366. See too, Re Brown and Re Fouldes. 
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Anyone interested may examine the reported decisions to see what amazing 
documents have been tendered for probate. Letters have been admitted to 
probate and while, no doubt, the testamentary intention was clear, it may be 
better to require the testator to put his intentions in a more appropriate form. 
The most severe criticism of holographic documents is to be found in Taylor J.’s 
denouncement of the “home-made” will “it would be better had she died intest- 


9973 


ate. 


7 Re Fouldes, (1938) 1 W.W.R. 186, at p. 190 (Sask. Surr. Ce.}. 
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TORTS—MEASURE OF DAMAGES—INCOME TAX 
DEDUCTIBLE FROM COMPENSATORY PAYMENTS— 
JUDGMENT TAXABLE—TAXATION PRACTICE—INCOME 
AND CAPITAL 


In British Transport Commission v. Gourley’ the House of Lords over- 
ruled Billingham v. Hughes” and held contrary to nearly all previously exists- 
ing authority’ that in assessing damages for loss of income the defendant’s 
damages may be mitigated in accordance with the taxes which the plaintiff 
would normally have to pay on his income. The case raises aonther point 
which the House does not decide: are the compensatory payments made to the 
plaintiff taxable? 


The plaintiff in the present case was a consulting engineer and the injuries 
received disabled him from carrying on in is normal professional capacity. The 
claim for loss of income embraced both actual and prospective losses and the 
House of Lords allowed the amount of tax payable to be considered with re- 
gard to both branches of the claim. The importance of the decision is clear 
in the light of the reduction made in the case itself; the damages were reduced 
by allowance of the taxation from £37,720 to £6,695, a decrease of more than 
£31,000. 


Their Lordships treated the case as an appeal from Billingham v. Hughes. 
In the case, the Court of Appeal followed Fairholme v. Firth and Brown Ltd.* 
and held that taxes were not taken into consideration because they were “matter 
completely collateral and merely “res inter alios acta”’. In reaching this con- 
clusion the Court of Appeal relied on three grounds: 

(a) The incidence and and extent of the tax were matters between the Crown and the Plaintiff, 
they were of no concern to the Defendant. 


(b) The income of the tax-payer is his to do as he pleases. The tax is not levied on the money 
received but is personal. 


(c) The wrong-doer should not be permitted to benefit by virtue of the plaintiff's financial 
obligations. 


The House of Lords however stated that to treat the existence of income tax 
as a “res inter alios actos” and therefore, too remote, is out of touch with 
reality. In his opinion (concurred in by Lords Radcliffe and Somerville) 
Lord Goddard states (at p. 206) : 


The basic principle so far as loss of earnings and out-of-pocket expenses are coiicerned is that 

the injured person should be placed in the same financial position, as far as can be done by an 

award of money, as he would have been had the accident not happened. Hitherto the decisions 

... have treated the incidence of tax on a man’s earnings as res inter alios acta. This expression 

in this context is, I think, misleading. A plaintiff may seek to increase o: a deflendent to 

1 [1956] A.C. 185. . 

2 [1949] 1 K.B. 643 (C.A.). 

3 The major exception was the Scottish decisions: McDaid v. Clyde Navigation Trustees, 
[1946] S.C. 462. 

4 (1933), 49, T.L.R. 4°75 


5 Mayne on Damages (llth ed., 1946), p. i51. 
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decrease damages by items which are held too remote. The mere fact that the item arises as 
between the plaintiff and a third party would not seem to be the test. In a wrongful dismissal 
or personal injuries action the fact that the plaintiff has obtained remunerative employment 
with a third party is normally relevant, though it would fall within the words res inter alios acta. 
The question is whether the taxation is or is not too remote to be taken into account... . Tax 
is imposed by law... . the taxpaper must pay and, in my opinion, it cannot make any difference 
whether he receives the gross income and pays the tax later . . . or whether it is deducted before 
he receives it... .® In either case to say that a taxpayer has the benefit of his full income 
is, in my opinion, to be “out of touch with reality” . . . . Damages which have to be paid for 
personal injury are not punitive, still less are they a reward. They are simply compensation and 
this is true with regard to special damage as it is with general damage. 


A 


ad 


page 202 Earl Jowitt states the general opinion of the House when he says: 
My Lords, it is, if I may say so with the utmost respect, fallacious to consider the problem as 
though a benefit were being conferred upon a wrongdoer by allowing him to abate the damages 
for which we would otherwise be liable. The problem is rather for what damages is he liable? 
and if we apply the dominant rule, we should answer: ‘He is liable for such damages as, by 
reason of his wrongdoing, the plaintiff has sustained.’ 

The problem of mitigation of damages by taking the taxation into account has 
been considered in three reported Ontario cases’, all of which followed the 
previous English authorites and disallowed consideration of the taxation as 
being res inter alios acta. The forceful judgment of the House of Lords in the 
present case casts grave doubts upon the Canadian decisions and it is submitted 
that the logical decision of the House of Lords will be followed in Canadian 
jurisdictions. 

The principles of res inter alios acta and unwillingness to benefit the 
wrongdoer have not been restricted to problems of tax deduction however but 
have been applied in many English cases with reference to mitigation of 
damages in general”. It remains to be seen what effect the decision will have 
on other cases involving consideration of damages. This writer does not intend 
to deal with the whole problem of remoteness of damage but it is submitted 
that decision under consideration will assist in the restriction of the use of 
such vague expressions as res inter alios acta in the assessment of damages 
generally. It would appear that the test for ascertaining damages can be 
restricted to compensation with the limitation of remoteness. 


The Gourley case also raises a problem which must be solved before the 
decision can be made of any general application. In answering the question 
of damages paid for personal injuries under the heading of loss of income. 
would not themselves be taxed. If they would be subject to tax then the plain- 
tiff would only be compensated by a full payment from which taxes could be 
deducted. In the present case, as in Billingham v. Hughes, counsel agreed that 


® The reference here is to Jordan v. Limmer and Trinidad Lake Ashphalt Co. Ltd. [1946] 
K.B. 356 where tax paid at the source and never actually received was not allowed to be 
deducted in assessment of damages. 


Bowers v. Hollinger & Co. Ltd., [1946] O.R. 526; Fine v. T.T.C. [1945] O.W.N. 901; 
Anderson v. International Waxes Ltd., [1951] O.W.N. 113. The cases are all trial 
decisions. 

8 For a good example see Payne v. Railway Executive, [1952] 1 K.B. 26 where a navy 
disability pension was not allowed to be taken into consideration. See also: Tubb v. 
Lief and Gordon, [1932] 3 W.W.R. 245 (Sask. C.A); MacDonald v. Goderich, [1949] 
3 D.L.R. 788 (Ont. C.A.) where accumulated sick leave was held too remote to be taken 
into consideration in assessing damages. Recent cases, Flaherty v. Hughes et. al. (1952), 
6 W.W.R. (N.S.) 289 and Schaeffer v. Mish, [1950] 2 W.W.R. 948, consider state 
insurance and show a trend towards allowing the wrongdoer a legitimate benefit . 
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the sum would not be taxable and the House made no authoritative pronounce- 
ment on the point.” There is no reported case of assessment for Income Tax 
of damages paid for personal injuries under the heading of loss of income. 
This however is a gratuity on the part of the Income Tax Department in that 
the department has made it a policy not to assess taxes on personal injury 
damage payments. It would appear that the Defendant is not entitled to 
to allege past inactivity on the part of the Income Tax Department if the 
plaintiff is legally liable to taxation.’” 


The general rule as to whether or not compensatory payments are income 
in frequently stated in the terms of Lord Clyde in Burma S.S. Co. Ltd v. 
C.1.R."* where he states that in order to ascertain whether the damage payment 
is income or capital it is necessary to determine what deficiency the payment 
- ee — = . ee a . 
was intended to make up, a “hole” in capital, or a “hole” in income. As was 
stated in Income Tax Case No. 6:"” 


Thus if damages were awarded as compensation for the destruction of property, it seemed to 
follow that such damage were an occurence of a Capital Nature. If, on the other hand, though 
awarded in a lump sum, they were given as compensation for loss of employment, as the right 
lost was one to income, so the compensation, though in a lump sum, was an accural of an 
income nature. 

At first glance it would appear, therefore, that the payments received as 
compensation for loss of earnings actual and prospective are income payments 
and would be taxable under the Income Tax Act'* which purports to levy a 
tax on income from all sources. 


The general rule, however, is not alwavs easy to apply. It is frequently 
difficult to determine whether the payment was made in order to make up a 
deficiency in capital or income. This is particularly so when the payments are 
allegedly made for loss of income. In Van Den Bergh’s v. Clark’*, Lord 
Macmillan in adopting the reaoning of Lord Buckmaster in Glenboig Union 
Fireclay v. 1.R.C."" states, “But even if a payment is measured by annual receipts, 
it is not necessarily itself an item of income . . . ‘There is no relation between 
the measure that is used for the purpose of calculating a particular result and 
the quality of the figure that is arrived at by means of the test?” The issue is 
perhaps more clearly pointed out in the judgment of Dixon and Evat JJ. in the 


co 


Although their Lordships purport to agree with counsel, no discussion of the subject is 
reported, nor is any authority cited. 

10 In Masepa v. Ewaskiw (1953), 10 W.W.R. (N.S.) 565, it was held that compassionate 
payment of wages by the employer are not to be taken into consideration in assessing 
damages. The principle should certainly extend to cases of possible gratuitous forgiving 
of liability. 

(1930), 16 T.C. 67. 

(1923}, 1 S.A.T.C. 54, quoted in Gordon, Digest of Income Tax Cases of the British 
Commonwealth (1939), p. 204. 

R.S.C., 1952, ¢. 148. 

%4 [1935] A.C. 431, at p. 442. 

°1922) S.C. (H.L.) 112, at p. 115 
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High Court of Australia in Commissioner of Taxes v. Phillips,” where they 

state: 
it is true that to treat a sum of money as income because it is computed or measured by 
references to of joss of future income is an erroneous method of reasoning . . . . It is erroneous 
hecause, for example, the right to future income may be an asset of a capital nature and the 
sum measured by reference to the loss of the future income may be a capital payment to repiace 
that right. 

The problem in such cases is therefore one of ascertaining whether payment 

is one to replace the income lost or whether it is paid as compensation for the 


loss of the right to earn income or, or for the loss of the source itself. 


in Renfrew [own Council v. 1.R.C.'’ Lord Clyde suggests that where 
damages are awarded in a personal injury case for the loss of income it is a 
question of circumstances whether these are capital or income receipts. If a 
man is permanently disabled the damages would appear to be a capital increment 
but if he is only temporarily disabled and loses professional income it would 
appear that the damages are revenue.’ 


In Canada the policy of the Income Tax authorities has been not to tax 
damages for personal injuries. However questions involving damages for 
wrongful dismissal, and those involving damages for loss of income arising 
from personal injury are, to a large extent, analagous.’” In the case of Du 
Cros v. Ryall” where an award was paid in settlement of the taxpayer’s claim 
for wrongful dismissal it was held that the payment was one of capital, it being 
a payment to compensate for the loss of the source of income, which had 
disappeared. 


In Henlev v. Murray‘ the English Court of Appeal held that the sum of 
£2,000 paid a director of a company in consideration of his retirement from 
office, was held not taxable income as it was made for the abrogation of the 
source of employment: the employee had surrendered his right to receive 
remuneration. In that case Jenkins L.J. stated: 

. the question in each case is whether, on the facts of the case, the lump sum paid is in the 


nature of remuneration or profits in respect of the office, or is in the nature of a sum paid in 
consideration ot the surrender by the recipienc of his right in respect of the office. 


This reasoning has been followed in Canada in three recent decisions of the 


Tax Appeal Board: Millman v. M.N.R.*, Brown v. M.N.R. , and No. 261 v. 


‘6 (1936), 55 C.L.R. 144, at p. 156. See also /.R.C. v. Ballantine (1924), 8 T.C. 595 where 
payment of interest as damages was held not to be interest as such, but merely “estimations” 
and interest in name only. As such is was held to be a capital payment and not assessable 
under the English taxing statue. See also, Simpson v. Maurice (1929), 14 T.C. 580 which 
held that interest on German reparation payments was only a method of calculating damages 
and not taxable. 


(1934), 19 T.C. 13, ae p. 19. 
18 This test is approved in C.E.D. (2nd ed., 1954), vol. 10, at p. 274. 


In the Gourley case Lord Goddard, discussing damages, equates the two and says, at p. 120, 
“In this opinion I am dealing solely with damages in personal injury and wrongful dis- 
missal cases.” 


20 (1935), 19 T.C. 444. 

*1 [1950] 1 All E.R. 908. 

22 (1951), 4 Tax A.B.C. 373. 
*8 (1951), 5 Tax A.B.C. 279. 
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M.N.R.**. In summary: it would seem therefore that where a payment is made 
to pay in full an amount of wages which are to be paid under the terms of a 
contract, or where the payment is to replace a specific sum which has been lost 
due to an inability earn income over a specific period, then these sums are 
income, having been made to make up a deficiency in the recipent’s income. 
However where there is a permanent loss of a right to earn or of a source of 
income, or of the ability to earn, this is a loss of capital and payments in 
compensation of such, though measured in terms of ‘income’ are in fact making 
up a deficiency in capital. 


Applying these conclusions to the Gourley case, it is submitted that damages 
for actual loss of wages, those special damages, would be taxable. These 
damages are based on the exact amount of income that the injured party would 
have earned over that period. They are received as a “quid pro quo” for the 
income lost or as Lord Macmillan stated in Van Den Bergh v. Clark:** 


If the applicants were merely receiving in one sum down the aggregate of profit which they 
would otherwise have received over a series of years the lump sum might be regarded as of the 
same nature as the ingredients of which it was composed. 


In such cases therefore, where the damages themselves are taxable, the tax 
position of the plaintiff should not be taken into consideration, for unless the 
full amount is paid, the plaintiff will not be “placed.in the same finincial 
position, so far as can be doen by an award of money.””* 


In the case of general damages awarded for loss of prospective earnings, 
damages are not paid as a direct substitute for the plaintiff’s future earnings. 


As Lord Goddard states, at p. 208 of the Gourley case: 


I do not thing that ’restitutio in integrum’ has any application to general damages. The plain- 
tiff receives compensation and not restituion. 


These earnings are unpredictable. It is payment assessed largely on the basis 
of what the plaintiff would likely earn but it is an indefinite sum, which shall 
go to compensate, for once and for all, the permanent loss the plaintiff has 
suffered in his ability and capacity to earn money.”’ This sum is therefore not 
taxable (for the above reasons) and it is submitted that for the reasons stated 
by the House of Lords in the Gourley case tax position of the plaintiff should 
be taken into consideration in mitigation of general damages for loss of income.”* 


—H. M. Beaumont, 
Third Year Law. 


24 (1955), 13 Tax A.B.C. 23. 
25 Supra, footnote 14. 
26 Gourley, supra, footnote 1, at p. 206. 

Billingham v. Hughes, supra, footnote 2, at p. 655 where Birkett L.J. says: “The loss 

which he has suffered is the power to earn fees from is patients in his general practice, 

and his right to receive those fees from his patients.” 

28 Since the case note was written, Pilcher J., Beach v. Read etc.. {1956} 2 ALL E.R. 652 
has applied the Gourley Case in assessing damages for wrongful dismissal. In that case 
after making a rough estimate of the plaintiffs probable income from all sources Pilcher J.. 
proceeded to estimate the tax which would have been payable on the income of the plaintiff 
by virtue of his services which were the subject of the action, and deducted this amount 
accordingly from the damages awarded. 
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EVIDENCE—CONFESSIONS—VOLUNTARINESS—JUDGE AND 
JURY QUESTION 


A recent decision of the Ontario Court of Appeal has brought up once 
again a point which is becoming increasingly important in criminal jury trials 
in Canada when it is sought to introduce as evidence an extra-judicial statement 
or utterance of the accused. The purpose of this comment is not to discuss the 
admissibility of confessions generally, and the rules relating thereto, but rather 
to examine the function of judge and jury when a confession is tendered at 
the trial, and the way in which the duty of each is discharged. It would appear 
that some confusion has arisen in recent years in this area; confusion which was, 
it is submitted, introduced by two English cases which have been adopted to 
some extent by Canadian Courts. 


In Regina v. Mulligan‘ the accused was charged (inter alia) with robbery 
with violence. The only evidence against the accused on this count consisted 
of an oral statement made by the accused, while in custody, to the police 
officers. The Court of Appeal ordered a new trial on the ground that the 
jury had not been adequately charged on the extent of their duties.’ 


At page 274, MacKay J.A. introduces the matter which is to be the subject 
of this comment. The learned judge emphasizes the point that this statement 
was the only evidence against the accused, and that therefore the jury should 
have been carefully instructed, because, as he says: 


The purpose of the trial within a trial is only to determine whether certain evidence should 
be admitted for consideration by the jury. Once admitted it stands in no higher or different 
position than any other evidence, and is subject to the same rules as generally apply to 
evidence in criminal cases. Any question as to the statement having been in fact made, whether 
it is true, or the weight to be given to it, are all matters for consideration by the jury. 


He then goes on to point out that in the ordinary case, the confession is only 
one part of the evidence against the accused, in which case the jury might con- 
clude that on the whole of the evidence the accused had been proven guilty 
beyond a reasonable doubt; but in the case under consideration the confession 
was the only evidence, and if they had any doubt they should have acquitted. 
He then quotes at length from the two English cases dealing with confessions, 
Rex v. Murray’ and Reg. v. Bass.’ Mr. Justice MacKay chose to accept the 
law as laid down in these cases on points of very great importance to the law 
relative to the use of confessions in evidence, that is to say, the right of defence 
counsel to cross-examine witnesses in th presence of the jury on the question 
of how the confession was obtained, i.e. voluntariness, and the duty of the jury 
in dealing with the confession after it has been admitted in evidence by the 
trial judge. 

Rex v. Murray (supra) was a case very similar to the Mulligan case in that 


2 (1955), 20 CR. 269. 


2 In this case, the confession was the only evidence implicating the accused, and it was an 
oral statement. Thus it was extremely important that the jury should deduce not only 
if the statement were true, but also the preliminary point of whether the accused had 
made it, a peculiar circumstance which clarifies some of the observations made in this case. 

8 £1951} 1 K.B. 391. 

# [1953] 1 AIL E.R. 1064. 
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the confession was the only evidence implicating the accused. Lord Goddard 
C.J. held that the weight and value of the confession are for the jury, and 
that it is the right of counsel for the defence to cross-examine before the 
jury, all the witnesses that had been heard before the Judge alone, on the 
question of voluntariness, with the object of persuading the jury that the 
confession had been obtained by promise, favor or threat, thereby weakening 
its value in the minds of the jurymen so that they would give it no weight and 
disregard it. He emphasized the proposition that it is a miscarriage of justice 
to direct the jury that they are not to consider voluntariness at all. The case 
of Reg v. Bass (supra) in the English Court of Criminal Appeal, followed 
the Murray case and took it one step further, to such an extent in fact, as to 
tend to upset the balance and function of judges and jury in these cases. In 
that case, Byrne J. in delivering the judgment ofthe Court, said:* 

It is to be observed, as this court pointed out in Rex v. Murray (supra) that, while it is for 

the presiding judge to rule whether a statement is admissible, it is for the jury to determine 

the weight to be given to it if he admits it, and thus, when a statement has been admitted by 

the judge, he should direct the jury to apply to their consideration of it the principle as 

stated by Lord Summer,® and he should further tell them that, if they are not satisfied that 

it was made voluntarily, they should give it no weight at all and disregard it 

It is this case, and more particularly, this statement, which gave a boost to 
that which Wigmore calls’ the great heresy; a rising trend toward giving over 
to the jury the question of voluntariness by charging them that it is part of 
their function to make a finding on this question. The charge to the jury 
suggested by Byrne J. in the Bass case (supra) has been adopted to a certain 
extent in Canada." The Ontario Court of Appeal seems to have adopted this 
principle also, in the Mulligan case, and this, it is submitted, marks the 
adoption, by a strong court, of a principle which is not generally accepted in 
Canada. 

Wigmore’ sets out what has long been considered to be the function of the 
judges and jury in this regard, and MacKay J.A. outlines these principles in 
the Mulligan case.'" While there is no power in the jury to reject the con- 


a 


At page 1066. 
In Ibrahim v. Reg., {1914] A.C. 599, and quoted earlier by Byrne J., in Reg. c. Bass. 
Wigmore on Evidence (3rd ed.) vol. iii, at p. 348. 


~ In a recent case in the Supreme Court of Alberta, Trial Division, Reg. y. Sim (1954), 11 

W.W.R. (N.S.) 227, at p. 231, McBride J., accepted the course suggested in Reg. v. Bass 

(supra) with regard to charging the jury in matters relating to confession. THe said, in 

the course of making a ruling on admissibility: 
ie one the heaviest responsibilities of a trial judge . . . is to determine the 
admissibility of such statements . . . having in mind the fundamental principle that 
they must be ruled inadmissible by me unless the Crown establishes that they were 
voluntarily made within the special meaning of that word in our criminal law and 
of authorities binding one me. The responsibility . . . is not lessened—if any such 
statement is eventually admitted—because of the fact that in my opinion, our law 
required me, when later charging the jury, to instruct them that it is their right and 
duty to consider the manner in which it was obtained, and all the circumstances 
connected with its being given, and further to instruct the jury that, unless they are 
satisfied that it was given voluntarily in the sense I have just mentioned, they must 
rejuest it, that is give it no weight but entirely disregard it.” 

It is th direction to the jury to consider the legal rules relating to voluntariness and 

admissibility which this writer objects to—see Wigmore cited above. 

Supra. 


At page 274. 
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fessions as being inocompetent, there is no power in the court to control the 
jury in the weight to be given to the facts. It was this aspect of the jury’s 
function which was referred to when the Court held, in the Murray and the 
Bass case, that cross examination on the issue of how the confession was 
obtained was to be allowed. But the jury should not be allowed to transcend 
their function. The jury may decide that the confessions are untrue, or not 
entitled to any weight, on the ground that they were not voluntarily made, 
and to that extent, voluntariness will be an “issue” before the trier of fact. 
However, Boyle J. in the passage quoted from the Bass case (supra) indicated 
that the jury is to try the issue of voluntariness on the principles upon which 
the judge decides this issue at the trial within a trial. This has the effect of 
exceeding the true function of the jury, which is to try the main issue and 
decide it on all the evidence. The jury must take the confession with all the 
other evidence in reaching a conclusion on the whole evidence. They are at 
liberty to believe all of it, part of it, or none of it.’ This treatment of a con- 
fession would not allow the jury to decide upon its, admissibility in accordance 
with rules of law before including it with the other body of evidence in decid- 
ing the main issue. The question of voluntariness, upon which admissibility 
depends, and as an issue in itself, is one which is finally decided at the con- 
clusion of the trial within a trial. That it is a question for the judge alone is 
a matter of substantial judicial pronouncement.’* To direct the jury to make 
a finding on the question of voluntariness is really to defeat the purpose of the 
trial within a trial, for the jury are then directed to “disregard” thc confession 
(rather than consider it as a part, however small, of the whole) a direction 
which is, from a practical viewpoint, almost meaningless. Voluntariness is 
relevant, within the field of the jury’s own function in deciding the question 
of weight and truth. It is conceivable that a jury could decide that the con- 
fession had not been given voluntarily, and at the same time decide, from 
other circumstances, that it was true, in which case it would appear that they 
should act on it, the judge having already ruled as a matter of law, that it is 
voluntary. To allow or direct the jury to decide the admissibility according 
to the legal rules stated in principle in Ibrahim v. Reg."* is, as Wigmore points 
14 
es . . an abject surrender of the fixed principle that all questions of admissibility are questions 
of law for the judge only. 

Also, the artificial nature of the confession rules, which do not attempt to 
measure the utlimate value of the confession would act as a crippling check 
on the ultimate trier of fact, who is not familiar enough with them to attempt 
to employ them. 


In the case of Rex v. Brown’ a similar position to that expounded in the 


11 See: Rex v. Zacharuik [1948] 2 W.W.R. 1084 at p. 1086. 


i2 See: Ibrahim v. Reg., {1914} A. C. 599 at p. 610, Rex v. Orel, [1944] 2, W.W.R. 378, 
Rex v. Rubletz, 75 C.C.C., Reg. v. Thompson, [1893] 2.Q.B. 12 at p. 16. 

13 Supra. 

14 Wigmore on Evidence, vol. iii, at p. 347. 

15 [1931] OR. 154. 
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isass case was put forward in the dissenting opinion of Magee J.A. who” 
quoted from 16 Corpus juris, page 926 sec. 2,287: 

“Whether a confession offered in evidence was free and voluntary is a question relating to the 
admissibility of evidence, and as such is generally a question for the Court in the first instance, 
particulary where the circumstances under which it was obtained are such as reasonably to 
indicate whether it was or was not voluntary. But it has been held that while it is the right 
of the court to decide primarily on the admissibility of a confession it is for the jury to 
determine ultimately whether such confession was voluntary; and that if there is a conflict of 
evidence and the court is not satisfied that the confession was voluntary, it should submit 
the confession to the jury, with instructions to disregard it, if upon all the evidence they 
believe that it was involuntary.’ 

Magee J.A. thought this course should have been adopted. It has found 
some favor in some America jurisdictions.’ Magee J.A. found that the 
evidence surrounding the giving of the confession left some doubt as to 
whether it had been voluntary, and that it therefore should be left to the jury 
to decide if it had been a voluntary expression, a question which they would 
presumably decide by having regard to the legal rules for deciding this question. 
This, then was the position contended for by Boyle J. in the Bass case (supra). 
The majority of the Ontario Court of Appeal did not accept those principles 
in the Brown case, (supra) but held’* that the question is one for the judge’s 
discretion, subject to well-defined principles after a full investigation of 
surrounding circumstanmes. 


Whether or not the alleged confession is admissible is a question to be determined upon the 
facts of the case, but it is well settled that in such an case the consideration of and decision 
upon the facts is for the judge and not for the jury. The latter, however, once the evidence 
is admitted, must determine the weight which shall be given to it.}9 


Rex v. Rubletz”® and Rex v. Orel” are two cases which should be considered 
together as throwing a good deal of light on the subject. It is pointed out in 
Rubletz that there are two issues in a trial involving a confession. The first 
is, was it voluntary—that is a question for the judge alone. If it were found 
not to have been made voluntarily, it would not come before the jury at all. 
The second question is, if the confession is submitted to the jury, is it true? 
Turgeon C.J.S. points out that: 


This issue is different from the issue’ of admissibility which was before the judge, and 
necessitates the inquiry going much further afield.?2 


He also emphasizes the fact that the jury must not be led to think that, because 
the judge has ruled the confession to be admissible that ir is therefore true. 
To avoid this pit-fall, careful direction must be given to the jury.”’ Their 
minds must be directed to many surrounding circumstances. These principles, 
as outlined in the Rubletz case, were later adopted by the Saskatchewan Court 


16 At page 163. 

17 See the cases cited in Wigmore, supra. 

18 At page 160, Grant J.A. 

19 Rex v. Brown (supra) p. 160, Grant J.A. 
20 [1940] 3 W.W.R. 577. 

42 £1944] 2 W.W.R. 378. 

22 [1940] 3 W.W.R. 577 » p. 590. 


«3 For examples of some of the matters which should be considered by the jury in determining 


che weight to be giver cx a confession, see Rex v. Sykes (1913), 8 Cr. app. R. 233 
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of Appeal in Rex v. Orel. And in Rex v. Mandzuk,”* O’Halloran J.A. 
points up the function of judge and jury with regard to confessions. He 
illustrated that it is no part of the function of the judge at the trial within 
a trial to concern himself with the truth or untruth of the confession. His 
concerns are (1) is it a confession and (2) is it voluntary. Having decided 
these two questions, from testimony given as to surrounding circumstances, 
the trial judge may admit the confession in evidence, and 

. then it is to be weighed and judged in the same way as any other testimony which 

may "affect the minds of the jury advantageously or adversely to the accused.?° 

This last proposition, is, it is submitted, the true one in regard to the effect of 
the confession as evidence when submitted to the jury. It was expressed in a 
different way in the Alberta Court of Appeal in Rex v. Zachariuk,”® where 
Harvey C.J. explained how a confession should be treated by the jury, that is, 
that is must be taken with all the other evidence in reaching their conclusion 
on the whole of the evidence. They are at liberty in law to belive all of it, 
part of it or none of it, in deciding as they do, upon the weight or truth of any 
evidence submitted to them. 


To what exent then, are the jury to look at the question of voluntariness of 
a confession? It has been demonstrated in many cases that this question is for 
the judge at the trial within a trial. However it does arise again after the 
jury has returned to the room and the confession has been admitted. At this 
point, the Crown, while submitting the confession as evidence, should make 
available the police officers who obtained it for cross-examination by defence 
counsel. The weight of the confession being for the jury, they are entitled to 
hear all the evidence as to the making of the confession, so as to determine 
whether or not is to be believed. In this way defence counsel has the oppor- 
tunity of repudiating the confession by weakening it in the minds of the jury. 
However it must be kept firmly in mind that this question of voluntariness is 
not an “issue” before the jury. The case of Rex v. McLaren laid down what 
is, it is submitted, the correct principle here:** 


Unless a confession is voluntary when made to one in authority it is not admissible in 
evidence and for the purpose of deciding its admissibility the trial judge must find the fact 
that it is voluntary and such findings by the trial Judge has @ legal aspect, but once it is 
admitted its weight is entirely for the consideration of the jury and, in deciding what weight 
should be attached to it, it is the right and duty of the jury to consider the manner in which 
it was obtained and all the circumstances connected with its being given. In doing so the 
jury properly will consider not find whether it was in their opinion given voluntarily and 
attach such importance to that fact as they think proper. (Italics added). 


It should be noted that in this case, defence counsel was given full opportunity 
to cross examine, in the jury’s presence, the police officers who had obtained the 
confession. This is, it is submitted, now generally recognized as the right of 
defence counsel, even though this evidence has been taken before the judge 
alone. It is highly unlikely that the accused will be called at this time to give 
evidence in an attempt only to discredit the confession in the mind of the jury, 


2¢ [1945] 3 W.W.R. 280. 

25 [1945] 3 W.W.R. 280 at p. 284. 

26 [1948] 2. W.W.R. 1084 at p. 1086. 
27 [1949] 1 W.W.R. 529 at p. 535. 
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even if he gave evidence at the voir dire upon this limited question which was 
then an issue. If he does take the stand at this time, he is open to question 
on any relevant issue, and not merely on the question of how the confession 
was obtained. Thus one of the best ways for defence counsel to attack the 
weight and truth of the confession is by cross-examination of the witnesses who 
say it was given voluntarily. This right was affirmed in Rex v. Murray and 
Reg. v. Mulligan, but it is submitted that the Ontario Court of Appeal went 
too far in adopting the expression used in R. v. Bass, as outlined earlier, that 
is, that the jury should decide this question of voluntariness on the legal 
principles outlined in Ibrahim v. Rex. As pointed out in Rex v. McLaren, a 
finding on this question has already been made by the judge, and has a 
“legal aspect”. 


Recently, in Ford v. Reg.,” the Quebec Court of Appeal considered the 
question of repudiation of a confession. The Ford case is peculiar because 
there, the accused went into the witness box before the jury for purpose of 
denying and explaining away the confession.” He was trying to convince the 
jury that he had only made the confession under promise of favor. The jury 
were directed that if they believed the confession, they must convict; if not, 
they must acquit. Thus the real question before them was merely—was it true 
or false—and as a part of the evidence going to this was the matter of how 
it had been obtained. In such circumstances the judge ought to instruct the 
jury in such a manner as to call to their attention all the circumstances 
surrounding the case and which may affect the truth of falisity of the con- 
fession. It should be noted that an accused may be convicted on the strength 
of his extra-judicial statements alone. 


The effect of the decision in Reg. v. Bass and as adopted in Reg. v. Mulligan 
seems to be contrary to most of the decisions in Canadian cases. However, the 
idea of leaving the question of voluntariness to the jury is gaining judicial 
favor every day. It has the desirable effect of giving the accused the extra 
chance of having the confession ruled out by the jury even after the judge has 
ruled it admissible. The history of criminal law in this country indicates that 
such rules, which are favorable to the accused, are looked upon with favor. 
However, such considerations must not be allowed to go so far as to destroy 
the separate functions of judge and jury, for which, in this matter of con- 
fessions, there are very good reasons. 


—W. E. Wilson, 
Third Year Law. 


28 (1953), 17 CR. 26. 


29 For a case in which the accused went before the jury and admitted the confession was true, 
and was cross-examined on it, see Rex v. Sykes (1951), 3. W.W.R. (N.S.) 643, Gailither 
J.A., in B.7. Court of Appeal. 
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TORTS—CONTRIBUTORY NEGLIGENCE—VOLENTI— 
INTOXICATED DRIVER—SUIT BY PASSENGE— 
APPORTIONMENT 


Since the enactment of apportionment legislation in Canada in the 
“twenties”, the defence of Volenti Non Fit Injuria has created much dif- 
ficulty in litigation between a gratuitious passenger and an intoxicated 
driver. The recent cases of Seymour v. Maloney’ and Miller v. Decker’ 
contrast the different approaches followed by the courts. 


The facts of the two cases were quite similar, and in both trials, the drunken 
drivers were afforded the defence of Volenti Non Fit Injuria. The Appellate 
decision in Seymour v. Maloney’ held the gratuition passenger liable for 
contributory negligence instead of Volenti Non Fit Injuria, so the damages 
were apportioned. However, in Miller v. Decker,’ the driver’s defences were 
upheld on appeal to effectively bar relief for the injured passenger. 


The facts of Miller v. Decker, briefly stated are these: Miller and Decker 
were two members of a group of youths who during an evening’s activities 
drank heavily for severai hours at a tavern and then went on to a dance. 
Miller drove with Decker, both being intoxicated, and on the return from the 
dance Decker drove at an excessive speed, with the result that his car over- 
turned, and Miller was injured. 

Bird J.A. determined that the trial judge rightly applied the principle of 
Volenti Non Fir Injuria. Sidney Simth J.A. started the action failed on the 
rule ex turpi causa non oritur actio. He also approved of the trial judgment 
of Seymour v. Maloney which gave a complete defence to the drunken driver 
on the volenti principle. In the analysis of O’Halloran J.A. Miller and 
Decker were engaged in a common and joint enterprise, and neither could sue 
the other for damage that could reasonably be forseen. It is difficult to 
determine from this short judgment whether this means a defence of ex turpi 
causa, volenti non fit injuria, or a separate defence entirely. 


Now, in an examination as to why the defence of volenti non fit injuria 
was subsequently reversed in Seymour v. Maloney Doull J. indicates some of 
the ridiculous consequences which would follow the application of the volenti 
defence.’ The basic reasons for the finding of contributory negligence are 
summarized in the headnote” as follows: 

Where a gratuitous passenger has a cause of action against his driver, as, for example, in 

Nova Scotia where recovery depends on the existence of gross negligence, both volenti non 

fit injuria and contributory negligence may be urged in defence; the one as a complete bar 

and the other, by reason of apportionment legislation, in reduction of the amount of re- 
covery. The volenti doctrine assumes the existence of negligence or gross negligence—and 


excuses the defendant if there is actual knowledge by the plaintiff of the risk and actual 
consent (which may be implied) to take the risk with full knowledge of the nature and 


1 Seymour v. Maloney, {1955} 4 D.L.R. 104. 
Miller v. Decker, [1955] 4 D.L.R. 92. 
Supra, footnote 1, at page 100. 

Seymour v. Maloney, [1955] 1 D.L.R. 824. 
* Supra, footnote 1, at page 110. 

Supra, footnote 1. 
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extent thereof. However, in most cases, the volenti doctrine 1s not apt in determining the 

tiability of a drunken driver with whom a passenger consents to drive although aware ot the 

drunkeness. The passenger may well be considered careless of his own safety im so riding 
but he seldom considers the risk or knows how drunk the drivr is. Contributory negiigence 

1s thus the apt defence Ir is wrong to say that a drunken driver owes no dutv at all to a 

passenger who rides with him while aware of the drunkeness. 

{t is submitted, with respect, that Seymour v. Maloney expreses a better 
view of the law respecting volenti non fit injuria than the judgments expounded 
by the British Columbia Court of Appeal. Williams, in Joint Torts and 
Contributory Negligence’ contends that judges have rarely allowed the 
defence of volens, and even when allowed, the concession was usually un- 
neceessarv. The majority of such cases justified a finding against the paintiff 
on other and additional grounds of remoteness of damages, contributory 
negligence, common employment ,or the limitation of duty toward licensees. 
Before the advent of contributory negligence it was an extraneous task to 
distinguish precisely between these grounds for dismission of an action; but 
nowadays it is essential to distinguish contributory negligence because it is no 
longer an absolute defence. 


The changed complexion of contributory negligence is particulary pertinent 
in view of the fact that Bird J.A. and Smith J.A. relied upon Dann v. 
Hamilton® and Insurance Commissioner v. Joyce’ to support their decisions. 
Neither England nor Australia had contributory negligence legislation when 
these cases were decided, so it was immaterial whether the defence was con- 
tributory negligence or volenti. Pollock, Beven, Salmond, and Glanville 
Williams’ share the prevailing opinion'’ that Dann v. Hamilton was correctly 
decided, but that the plaintiff should have been adjudged liable for contributory 
negligence. Lord Asquith explained the decision regarding volenti non fit 
injuria.” Contributory negligence was not pleaded. Not only was the defence 
not pleaded, but Lord Asquith’s notes show that when the case was before the 
Court he encouraged counsel for the defence to ask for leave to amend by 
adding the contributory negligence plea. In Delaney v. Toronto’*® (decided 
before apportionment legislation) the mutual application of the two defences 
is evident. The same proposition is stated in Insurance Commissioner v. Joyce: 

Thus, the three categories should not be regarded as mutually exclusive. The same evidence 

may establish a detence under each heading.'* 

Thus, many of the volenti cases the court relied upon in Miller v. Decker 
lack sound judicial basis in the light of our modern law. 


Furthermore, the defence of volenti non fit injuria rarely applies in 
7 [bid., at page 307. 
8 [1939] 1 K.B. 509. 
® (1948). 77 CLR. 39. 
10 Supra, footnote 1, at page 113. 
11 Also Charlesworth, Law of Negligence (2nd edition, 1947). p. 507, 598. 
12 69 L.Q.R. 317. 
i3 64 D.L.R. 122, at p. 127. 
«4 Supra, footnote 9, at p. 39 
In the headnote: “. . . that the passenger must fai! in his action: by Latham C.J., or 
the ground that the facts proved were as consistent with (a) contributory negligence 
on the part of the passenger, or (b) voluntary acceptance by him of an obvious risk.” 
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negligence actions, because the cases where a person truly consents to run the 
visk of another’s negligence are altogether exceptional. Consent is necessary. 
Moreover, the consent required for volenti is usually evidenced by agreement, 
expressed or implied, and D. M. Gordon declares'” that it is practically never 
shown by conduct. Williams states another necessity: ‘ 


. the volens doctrine is not brought into operation either by a private resolution to under- 
take physicial risk or by ‘recklessness’ in the sense of facing a known danger. To assert the 
contrary is to ignore the chain of cases deciding that knowledge is not tantamount to consent. 


Knowledge, evidently, is a prerequisite for consent, and even “knowledge” 
must be limited to a precise definition, which again restricts the field of volenti. 
A learned American authority writes:"’ 

Furthermore, he must only know ot the facts which create the danger, but he must 

comprehend and appreciate the danger itself. If because of age, or lack of information or 


experience, he does not comprehend the risk involved in a known situation, he will not be 
taken to consent to assume it.'® 


One is tempted to question whether intoxication could be included with 
“age, lack of information or experience” as a disability of comprehension, but 
the question of intoxication is more properly answered by:”” 


His failure to exercise ordinary care to discover the danger is not properly a matter of 
assumption of risk, but of the defence of contributory negligence. 


An intoxicated passenger who accepts a ride with an intoxicated driver, 
has by his intoxicated condition, precluded himself (by his acts or omissions) 
from exercising ordinary care to discover the danger. This is properly “a 
failure, of the duty of a person to take care of himself”, which was the 
definition of contributory negligence advocated by Goodhart”’ and accepted 
by the Privy Council in Nance v. B.C. Electric Railway Co.*'. Both the 


majority and dissent judgments of Insurance Commissioner v. Joyce” place 
the intoxicated passenger solely in the realm of contributory negligence. 
(Whereas, if he were sober, the “mutal” defences of contributory negligence 
and volenti would operate against him.) The proposition is reiterated in 
Hughes v. McCutcheon”’ by this ratio; a person who shuts his eyes to danger 
and entrusts himself to the control of one whom he knows to be incompetent, 
contribues proportionately to the injuries which result from such incompetency. 


i> 61 LQ.R. at p. 158. 

Williams, Joint Torts and Contributory Negligence, at p. 307. 

17 Prosser, On Torts( 1941). 

18 [bid., at p. 305. 

19 Supra, footnote 17. 

20 55 L.Q.R. at p. 185. 

21 £1951] 3 D.L.R. 705. 

22 Supra, footnote 9. 
Per majority, at p. 47: “. . . he thereby disabled himself from avoiding the con- 
sequences of negligent driving by Kettle, and his action fails on the ground of cont- 
tributory negligence.” 
Per dissent, at p. 60: “Again he may have been too fuddled with drink himself to 
know. I cannot accept the view that a man who is unable through drink to know 
and accept the risk is to be taken as accepting it or is disqualified from deying that he 
accepted it.” 

Hughes v. McCutcheon [1952] 4 D.LR. at p. 375. 
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ynun ena Lrewry's Ltd. v. Stephenson” reveals this view (on facts similar t 
Miller v. Decker), and based the judgment on contributory negligence. 


The modern stand concerning defences in which the plaintift and the 
defendant were co-operating in a negligent course of conduct is demonstrated 
by Dokuchia v. Domansch”’. Here the plaintiff knew of the performance ot 
the very act that constituted negligence and co-operated in it, though he was 
not under any obligation to do so. He was allowed to recover a proportion 
of his damages under the Contributory Negligence Statute, it being held thar 
the volens maxim was no defence. These results were particularly satisfactory, 
for there is no reason why in a case like this the loss should be borne exclusively 
by the unfortunate person on which is happens to fall. 


No longer would one have to distinguish between cases where a person 
had knowledge of the danger and its extent and consented to it, and cases where 
the plaintiff has been guilty of a want of care for his own safety. Instead the 
two tasks would be integrated, and where a person knew of and consented to 
take a risk which a reasonable man would not take, or where the person was too 
intoxicated to be able to have any knowledge, then his contributory negligence 
would be of such a degree as to almost it not entirely, exclude his recovery. 


—-J. S. Moore, 


Third Year Lan. 


24 [1937] 1 W.W.R., at p. 111; 
25 [1945] 1 D.L.R. 757. 


WILLS—LEGATEE OMITTED—POWER OF COURT TO ADD 
OMMITED NAME—CONSTRUCTION 


The decision of Freedman J. in Re Le Blanc Estate’ re-opens the problem 
of a probate court’s power to add words to an otherwise incomplete will. In 
the Le Blanc case the learned judge was faced with an holograph will which 
in addition to numerous less important errors omitted the name of a legatee. 
The will read as follows: 


Los Angeles, Cafb. U.S.A. 

14 June 1953 
Mother in case of quick desessed, my will his forreward to children. 
$6000.00 Olive Braden Six towsend Dollars. 
$2500.00 Alice Pigott tow tousand amd five husdren Dollars. 
$2500.00 Felix Le Blanc tow towsend and five husdren Dollar 
$4000.00 Ernest Le Blanc four towsend Dollars. 
$2000.00 
$1000.00 Desised expenses and taxes. 





$1800.00 extermartion of properter ellath in towsends Dollars. 
Mother Mrs. Hossanna Le Blanc 
This curious document came before the court in an application brought under 
the Manitoba Trustee Act” by the administrator with will annexed. All the 


t (1955), 16 W.W.R. (N.S.} 389 
* R.S.M., 1954, c. 273 


beneficiaries were of age, and ali concurred in the interpretation of the wili. 
The learned judge pointed out that in such circumstances the court woula 
normally leave it to the parties to effect the agreement at which they had 
arrived, but in this instance the district registrar of the Winnipeg Land Titles 
office required a court order before permitting any disposition of the realty in 
the estate. Accordingly this motion was entertained in order to expedite the 
administration. 

Although as Freedman J. observed, “considered purely as a piece of English 
prose, the foregoing effort of the testatrix manifestiy consistutes no challenge 
to Macaulay,”” he nevertheless found little difficulty in attaching meaning and 
intent to her writing. The opening line of the will he interpreted to mean 
either: “my estate is to be forwarded to my children,” or: “my will is for reward 
to my children,” and indeed, the four named beneficiaries were children o: 
the testatrix. The closing words of the will were a greater problem, bur bure 
“their own phonetic clue to meaning’ and were construced to mean: 
“estimation of property eighteen thousand dollars.” This seems to be reason- 
able reading of the words as they appear in the wiil, particularly in view of 
the fact thac the dispositions totalled $18,000.00. 

We come now to the contentious element in the construction of this will. 
It will be observed that opposite the $2,000.00 bequest there is a blank space. 
Freedman J. felt that this was “clearly a bequest of $2,000.00 to some person 
whose name does not appear,” and he became convinced after an examinati. 
of the original will. Much of the will was written in a downward slant, .« 1! 
some of the words from the preceding bequest fell opposite the ::gur 
"$2,000.00". Accordingly, the blank space, clearly revealed in the typewsttren 
copy, was less apparent in the original will, leading to the presumption thar this 
was an error of omission on the part of the testatrix. It was the submission of 
the four children named in the will as legatees that this fifth bequest was 
intended for Juba. a fifth child of the testatrix and the only child not named 
in the will. Freedman J. agreed, having “no hesitation in concluding that 
the bequest of $2,00().00 was intended for her,” and ne so ruled. 

There is, however, little authority for the decision. The learned judge 
supported his decision by a reference to Theobald on Wills’ “and cases cited 


there.” It is of interest to examine those cases and the other authorities. The 
: as 
passage from Theobald states: 
With regard to supplying words in a will, the rule seems to be that where the wii as it 
stands is clearly inconsistent, so that the choice lies between rejecting some portion of it or 
upplying some word. while at the same time the iatter course will make the will consistent, 
the court will be jyustitied in making the necessary addition 


Vhe first authority cited by Theobald is Hope v. Potter in which ine 


Vice-Chancellor, Sir. W. Page Wood, stated the cases in which the court ma: 
exercise its discretion to supply words in a wili may be classed unde: 
heads, only one of which is relevant to this discussion, viz., 
3% Supre, toornote 1, at p. 391. 
+ (Lith ed.. 1954). pp. 642 ft. 
(1857), 3 K. & J. 206, 69 LLR. 1083. 
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. when the will is in itself incapable of bearing any meaning unless some words are 
supplied, so that the only choice is between an intestacy and supplying some words; but even 
as in every case, the court can only supply words if it sees on the face of the will itself clearly 
and precisely what are the omitted words, (italics added) which may be supplied upon what 
is called a necessary implication from the terms of the will, and in order to prevent an 
mtestacv.' 

it is obvious that the test supplied by the Vice-Chancellor is more rigorous 
than that applied by Freedman J. Can it be said that the missing legatee’s 
name is clearly and precisely evident on the face of the will? Is the will 
incapable of bearing meaning without the addition. Since the case quoted is 
the authority applied by Freedman J. he must have been prepared to answer 
these questions in the affirmative. 


Missing names are dealt with’ specifically in Theobald, where we read: 
“Although a blank is left for the name of a legatee, the court may be able 
trom the context (italics added) to ascertain who was intended to take.” This 
quotation would appear to be more pertinent to the case under discussion. 
In Re Harrison’ is cited for this proposition, in which the testatrix failed to fill 
up, completely, a printed will form so that she gave all her property: “unto 
—————— to and for her own use and benefit absolutely, and I nominate, 
constitute and appoint my niece Catherine Hellard to be executrix .. . .” 
The Court of Appeal in upholding the decision of Kay J. agreed that the will 
could be read, disregarding the blank, and be given meaning so that the 
niece would take. Lord Esher MLR. stated: “No doubt the language is 
awkward and elliptical, but is it capable of being read in that way,” Kay J. 
had observed in the lower court: “. . . if this had been a holograph will and 
she had left a blank herself, it might be extremely difficult to deal with it.” 
This latter statement can be contrasted with the alacrity with which Freedman 
J. treated the omission in the holograph will with which he was dealing. 


The other authorities on the subject show that the courts are unwilling to 
let extrinsic evidence in to explain an omission. Halsbury’s Laws of England’ 
points out: 


In a court of construction the only legitimate evidence of the testator’s intention is the will 
itself properly authenticated. In order, however, that the will may be properly expounded, 
the court adopts the general rule that any evidence of the circumstances is admissible which in 
it nature and effect simply explains what the testator his written (italics added); but in 
general no evidence can be admissible which . . . is applicable to the purpose of showing merely 


what he intended to have written. (Italics added) 


This quotation appears to indicate that no evidence may be admitted other 
than the will itself when the court is faced with the problem of filling in a 
blank space. Halsbury continues: *° 

Evidence can never be given in a court of construction in order to complete an incomplete 


will, or to add to, vary or contradict the terms of a will, or generally to prove any testamentary 
intentions of the testator not found in the will... . 


6 Ibid., at pp. 209 and 1084 resp. 
7 Supra, footnote 4, at p. 253. 

8 (1885), 30 Ch. D. 390. 

® (2nd ed., 1940), vol. 34 at vr. 165 
’ Ibid., at p. " 


The ieading case ot Newburgh v. Newburgh’ is cited here, in which part ot 
' ' : vam ; : 
the dismositions were accidentaliy omitted from the will. The Vice-Chanceilor, 
admitting that the mistake existed, said that the court: 


. had no authority to correct the will according to the intention. The will executed with 


that omission was certainly not the will of the devisor . . . but the court could not, tor that 
reason, set up the intention of the testator . . . . To assume such a jurisdiction would, in effect 
be to repeal the Statute of Frauds .. . .!" 


Halsbury further points out that:’* “a testator may well intend to die partially 
intestate; when he makes a will, he is testate only so far as he has expressed 
himself in his will.” It is submitted that this is a possible construction to be 
applied to the Le Blanc will. Although there is no evidence to support such a 
submission (and such evidence, if available, should not be admissible), the 
view is not an impossible one. Such conflicting constructions serve to 
illustrate the dangers inherent in purporting to supply words or names to a 
will. even when the object is to avoid a partial intestacy. 


Similar views are expressed in R. E. Kingsford’s Canadian Laws of Wills,’ ’ 
an adaptation of Jarman on Wills: 

in no instance has a total blank for the name (of a beneticiary) been filled up by parol 

evidence. In such cases, indeed, there is no certain intent on the face of the will to give to any 

person: che testator may not have definitely resolved in whose favour to bequeath the 
projected legacy. 
This observation seems relevant to the Le Blanc will. Even if it is agreed 
that the testatrix has decided to whom the legacy is to go. she has failed to 
indicate that person. Parke B. makes this cogent statement in Doe v. Needs:"* 

Tf, upon the face of the devise. it had been uncertam whether the devisor had selected a 

particular object of his bounty. no evidence would have been admitted to prove that he intended 

a gift to a certain individual . . . fox so allow such evidence would be, with respect to thar 

subject, to cause a parol will to operate as a written one: or. to adopt without writing. which 

the law appoimreth shall not pass but by writing. 

Verv few Canadian cases on the subject are to be found in the reports, but 
two or three should be considered of interest. The decision in In Re Wyllie 
Estate’ involved a will executed on printed torins as follows: “I devise and 
bequeath ail my real estate unto-—-—-—————absolutely, and my personal estate 
I bequeath unto my sister Miss Marie Wyllie.” Simons J. followed In Re 
Harrison, reading the will “according to loose English grammar and ideas,’ 
and found that the testator intended to include both real and personal property 
in the gift to his sister. [he inapplicability of this decision to the Le Blanc 
case is obvious and shows that in the rare instances in which courts have supplied 
names they have not wandered far from the face of the will. 


The Ontario Court of Appeai, in Re Brown’ construed a will which read: 
“T, Florence Brown, wife of George A. Brown, do will all my property real and 
personal and that my husband George A. Brown act as executor.” The testatrix 


"1 (1820), 5 Madd. 364, 56 E.R. 934. 

12 Jbid., at pp. 365 and 935 resp. 

22 Supra, footnote 9. at p. 204. 

*4 (6th ed., 1913), at p. 257. 

*S ( (1836), 2M. & W. 129, 150 E.R. 698, at pp. 140 and 703 resp. 
16 [1920] 3 W.W.R, 392. 

17 Supra, footnote &. 


18 (1922), 52 O.L.R. 103 (C.A.). 
133 








ied to expressiv name the legatee but MacLaren J.A. telt that on the pia: 
~eading ot the wiil the husband was intended as un:versal legatee. In the course 
ot judgment he states: *” 


The fact that his mame occurs a few words farther on would also tend to diver: hier attenuoi 
trom the omission and mislead her. 

Reading the whole will, it would seem impossible to imagine that she could have intended tu 
have any other name inserted, and his is the on!y name in the will besides her own. 


Of particular significance is MacLaren J.A.’s characterization of the issue to 


be determined by him:*" 


The question we have to decide is, whether the language of the will sufficiently indicates 
legatee, or whether there is an intestacy. 
There is no suggestion here that the court may look beyond the language oi 
the will to determine the identity of the missing legatee. 


Finally, in Re McKittrick.’ the testator directed that the residue of his 
estate be divided into eight equal parts but he named only seven beneficiaries. 
It was agreed that the missing beneficiary was omitted by mistake or accident 
and the court below had supplied the eighth. One of the seven named 
beneficiaries was the City of Winnipeg Municipai Hospitals Building Fund 
and the lower court had, on learning there were two municipal hospitals in 
Winnipeg, gave one-eighth of the residue to each. Dennistoun J.A. dis 
agreed with the lower court and noted that the learned judge below “had to 
go outside the will to ascertain the number of municipal hospital buildings 
which were in existence at the death of the testator.’ He concludes that 
“such an investigation would be improper’, and accordingly. the Court of 
Appeal found an intestacy at to one-eighth of the residue. This decision 
seems consistent with the weight of authority we have examined, but it is of 
additional interest to note that the omission was similar to that in the Le Bianic 
case. Moreover, it is submitted that Freedman J. adopted the same course as 
the first instance judge in Re McKittrick in going outside the will. It was 
necessary tor him to determine that the testatrix had five children, only four 
being named in the will. It is significant that Re McKittrick was not cited 
before the learned judge and that there was no attempt made ro explain the 
earlier case. Jt is submitted that Re McAittrick precluded Freedman J. from 
seeking information necessary to fill the blank in the Le Blane will from 
outside the will. 

On its tacts, it is unlikely that the Le Blane decision caused any injustice 
to the parties concerned. Nevertheless, it seems clear that if there had been 
opposition raised before the court the authorities referred to by the learned 
trial judge would have been insufficient to maintain the stand which he took. 
It is to be hoped that courts of construction will either confine themselves to 
“the tour corners of the will” or else justify their departure from univesally 
accepted canons of interpretations. 

—M. A. Putnam, 


ae Third Year Law. 
18 jbid., at p. i04 
20 [bid., at p. 103 
“2 71934} 1 D.L.R. 442 (Man. C.A.} 


NEGOTIABLE INSTRUMENTS—PAYEE HOLDER IN DUE 
COURSE—ACTION BY PAYEEON STOPPED CHEQUF 


The recent Ontario case of Dominion Bank v. Fassell and Baglier Con- 
struction Co. Ltd.’ is of considerable interest, not because it involves any new 
principles of law but rather because it presents a revival of an issue generally 
considered to have been authoritatively settled. That issue is whether or not 
the payee on an instrument can be a holder in due course. 


The pertinent facts of the case are as toilows: One Carter, a contractor, 
employed by Fassel & Baglier, made an assignment of all monies due him 
‘rom his emploveers to the Dominion Bank. Carter requested an advance 
from Fassell who, being apprehensive lest liens be filed by Carter’s employees. 
consulted the Dominion Bank’s manager. The manager assued him it would 
be safe to make the advance although the manager knew Carter was in debt 
and could not pay Further the manager appreciated that the Mechanic’s 
Lien Act’ provisions made such an advance a trust fund for the benefit of 
workmen until their wages were paid. Fassel & Baglier drew a cheque naming 
the Dominion Bank as payee and deposited it to Carter’s account. When they 
were informed that Carter's employees had filed liens the Company stopped 
payment. The Dominion Bank subsequently brought action for recoverv of 
the amount of the cheque. 


Hogg J.A. in the Ontario Court of Appeal approached the case on the 
basis of whether or not the bank was a holder in due course; for if they were 
not they could not maintain the claim against the defendant company.” 


Hogg J.A. found that when the cheque was deposited to Carter’s account 
the bank prima facie became a hoider in due course. However section 56 of 
the Bills of Exchange Act reads: 


56(1) A holder in due course is a holder who has taken a bill, complete and regular on the 
face of it, under the toiiowing conditions namely; 


(b) that he took the bill in good taith and tor value and that at the time the bill was 
negotiated to him he had no notice of any defect in the title of the person who negotiated it. 


The presumption that the bank was a holder in due course was found to 
have been rebutted by the surrounding circumstances, the quoted section not 
having been complied with, inasmuch as tie bank manager had notice and 
knowledge of the facts which raised the question of a probable defect in 
Carter's citle to the cheque. 

There can be no quarrel with the result of the decision in favour of the 
detendanr but the finding that the bank was even prima facie a holder in due 
course is certainly open to dispute. The reasons for the finding are set our 
in the foliowing quotation trom the decision: 


The opinion was expressed by Lord Russell of Killowen C.J. in Lewis v. Clay* that the origina: 
payee of a bill could not be a holder in due course because the instrument had never been 
negotiated. This opinion was accepted by Hallet J., apparently with some doubt in Ayres v 
- £19551 4 D.L.R. 161. 

K.S.0.. 1950, ¢.227. 

RS.C., 1952, ¢.15, s.74. 

(1897), 67 L.J.Q.B. 224, at p. 227. 
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Moore,® but in Herdman v. Whedler,® an appeal heard by Lord Alverstone C.J, and Darling 
and Chamell J.j., this opinion of Lord Russeli was considered to be a dictum only and it was 
said that the definition of “holder” in the Bilis of Exchange Act had been overlooked. The 
word “holder” is defined in the same language in the English Bills of Exchange Act.’ referred 
to in the judgment in Herdman v. Wheeler, as in s. 2(h) of our Bills of Exchange Act. 


Prior to 1926 there was considerable disagreement whether or not the 
expression “holder in due course” included a payee. In Lewis v.Clay the 
holding was against including a payee but in Herdman v. Wheeler and in the 
judgment of Fletcher Moulton L.J. in Lloyd's Bank Ltd. v. Cooke” the opposite 
view was held. This later trend was evidenced in the Manitoba Court of 
Appeal in Knechtel Furniture Co. v. Ideal House Furnishers Ltd.° which 
followed the opinion of Osler J.A. in McDonough v. Cook’® in the Ontario 
Court of Appeal. Marshall v. Rogers’ decided in 1924 in the Trial Division 
of the Supreme Court of Alberta followed this trend. 


It is not the purpose of this comment to review in detail the various hold- 
ings on the subject. It is, however, worthwhile to note that the oniy authority 
cited by Hogg J.A. was the decision in Herdman v. Wheeler where he made 
the following statement in reference to the reasoning of Lord Russell in 
Lewis v. Clay: 

It appears to use that the late Lord Chief Justice overlooked the definition of “holder” 

in s 2,2 which is , “ ‘Holder’ means the payee or edorsee of a bill or note who is in 

possession of ic, or che bearer thereof.” Therefore in s. 29,13 it is necessary vo read holder as 
including payee as well as indorsee, and to read it “a holder in due course is a payee cr 
indorsee who, etc.’ That being so, the only words in s. 29 which can be said to indicate that 

a payee cannot be a holder in due course are those in sub-s. (b) : “and that at the time the 

bill was negotiated to him he had No notice of anv defect in the turtle of the person who 

negouated it.” But if the word * ‘payee” had been expressed im the earlier Part of the section, 
it would be clear this means “if negotiated to him he had at the time no notice,” & c. On the 
whole therefore we are not prepared to hold that the payee of a note can never be a holder 
in due couse; but ir is, as it seems to us, just as unnecessary tor us to decide that question 
as it was for the late Lord Chief Justice to do so on the case before iim.! 


It should be mentioned here that Hogg J.A. places considerable weight on 
the tact that the opinion of Lord Russell C.J. in Lewis v. Clay was a dictum 
without pointing out that the authority upon which he relies acknowledge that 
what they had to say on the question at hand was just as much obiter at that 
which Lord Russell had stated. 


But by far the most unsatisfactory aspect of the decision is the failure 
of the Ontario court to refer to the House of Lords decision in R. E. Jones 
Ltd. v. Waring & Gillow Ltd.” which is generally regarded to have settled the 
iaw wm accordance with the opinion of Lord Russell. Viscount Cave L.C. held: 

i de not think that the expression ‘holder in due course’ includes the original payee of 4 


5 £1939] 4 All E. R. 351. 

6 11902] 1 K.B. 361. 

, (1882), 45 & 46 Vict., ¢.61. 

{1907} 1 K.B. 794. 

® (1910), 14 W.L.R. 175. 

12 19 O.LR. 267. 

12 £19241 | D.L.R. 888. 

S.2 of our Act coresponds to s.2 of the imperial Act. 
S.29 of the Imperial Act corresponds to s.56 of our Act. 
14 Supra, tootnote 6, at p. 373 

3% $1926) A.C. 670 
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‘heque. it is true that under the definition section in the Act (sZ)+*% the word holder includes 
ne payee of a bill unless the context otherwise requires; but it appears from section 29 
sub-s.1.‘* the “holder in due course” is a person to whom a bill has been “negotiated” ana 
from section 31!* that a bill is negotiated by being transferred from one person to another and 
‘if payable to order) by indorsement and delivery. In view of these definitions it is difficult 
to see how the original payee ofa cheque can be a “holder in due course” within the meaning 
of the Act. Sect. 1, sub-s.2°* which distinguishes ummediate from remote parties and includes 
a holder in due course among the latter, points to the same conclusion. The decision of Lord 
Russell C.J. in Lewis v. Clay was to the effect that the expression does not include a payee; 
and the opinion to the contrary expressed by Moulton L. J. in Lloyd’s Bank v. Cooke does 
not appear to have been accepted by the other members of the Court of Appeal. This 
contention therefore fails.2° 
This quotation illustrates a complete rejection by the House of Lords of 
the reasoning in Herdman v. Wheeler upon which Hogg J. A. relied. Further- 
more, the decision in Jones v. Waring & Gillow has been followed with no 
deviation in Canada as well as England. In 1928 the Supreme Court of 
Alberta, in a extraordinary addendum to a decision handed down after the 
decision in Jones v. Waring v. Gillow adopted the reasoning of the House of 
lords as final.“ Gallagher v. Murphy & Gilroy” in the Supreme Court of 
Canada also followed the House of Lords, as did Masten J.A. in the Ontario 
Court of Appeal in the 1933 decision, Welsh v. Tremble and Van Duesen.” 
[In the more recent case of Ayres v. Moore Hallet J. in the King’s Bench 
Division held that the original payee of a bill could not be holder in due coure. 
It is agreed, as Hogg J.A. pointed out in his consideration of the case that 
Hallet J. could have been more emphatic, but nevertheless the learned iudge 


did rely on Jones v. Waring, a case not cited by Hogg J.A. 


It appears in the light of the existing authorities that the decision of 
Hogg J.A. insofar as it concerns the issue of whether a payee can be a holder 
in due course cannot be supported. If the Jones v. Waring case had been 
cited to the Ontario Court they would have been obliged to either distinguish 
it or eise discuss the doctrine of stare deusis if they were unwilling to con- 
sider it as binding authority. There has been, it is true, criticism of the 
Jones v. Waring decision” but it is submitted that a correction of the decision’s 
results must be effected by legislation, especially in view of the fact that the 
decision has been followed in Canada. 

—R. A. Bradley, 
Third Year Law. 


‘6 §.2 of our Act. 

17 §$.56(1) of our Act. 

18 $60. 

19 §.40. 

29 Supra, footnote 15, at p. 680. 

2! Johnson v. Johnson [1928] 2 W.W.R. 63, addendum to [1928] 1 W.W.R. 774. 

22 £1929} S.C.R. 288, at p. 295. 

23 Falconbridge, Banking and Bills of Exchange (4th ed.) pp. 615-17; cited in Falconbridge: 


R. W. Aigler (1927), 36 Yale L.J. 608; (1927), 43 L.Q.R. 615; (1927), 3 Cambridge 
L. J. 615. 











CONDITIONAL SALES—ACCELERATION CLAUSES— 
ELECTION—LOSS OF RIGHT TO SUE 


The case of General Motors Acceptance Corporation of Canada Limited v. 
Hiebert’ is a recent example of the difficulties which may arise where a 
mere difference in words is relied pon without reference to the principles 
behind them. The Defendant was »* default in respect of instalment pay- 
ments due under a conditional-sale agreement covering the purchase by him 
of a motor vehicle from a corporation which had assigned its rights to the 
Plaintiff. The Plaintiff relied on the so-called “acceleration clause” in the 
agreement to sue for the full balance owing on the purchase price. The 
Defendant denied liability on the ground that the Plaintiff had not given 
him notice of its election to declare the whole of the unpaid balance due, and 
relied on the wording of the acceleration clause, which read in part as follows: 


“In the event Purchaser defaults on any payment due on the contract . . . . the Seiler shall 
have the right, at his or its election to declare the unpaid baiance, together with any other 
amount for which the Purchaser shall have become obligated hereunder, to be immediately due 
and payable... .” 


The Plaintiff asserted that the Statement of Claim was a sufficient de- 
claration. Two cases were cited by the learned trial judge. In Gill v. Yorkshire 


Insurance Company, where the acceleration clause read “. . . if default in 
payment is made .. . they have full power to declare it and all other notes 
made by me in their favor due and payable at any time . . .”, Galt J., of the 


Manitoba Court of King’s Bench held for the Defendant on the ground that 
it was necessary for the Plaintiffs to “declare” on the notes before bringing 
action. In Child & Gowen Piano Co. Ltd. v. Gambrel, where the clause 
read, “. . . in case of default in payment of any of the payments . . . the then 
unpaid balance of the purchase price . . . shall at the option of the company 
forthwith become due and payable . . .” the Saskatchewan Court of Appeal 
held that by making default the Defendant enabled the Plaintiff to bring an 
action for the whole of the unpaid balance without notice to the Defendant. 
After reviewing these two cases, the learned trial judge held that “Accepting 
this (the Gambrel case) as correct, I still think that I should follow the 
Gill case, because of the difference in the wording of the contracts.” 
He then went on to say that “This is not a barren technicality. Acceleration 
clauses . . . are of a penal nature and should be strictly construed.” 

With all due respect, if the learned trial judge is prepared to accept both 
cases solely on the difference in wording, it is difficult to conceive of a more 
“barren technicality”. In both cases there is an option to be exercised by the 
Seller, and the declaration is the notice to the purchaser of the exercise of the 
option. There is no reason in common sense and, it is submitted, in law, why 
the purchaser in one case should be entitled to notice of the exercise of the 
option by a declaration prior to the commencement of an action, and in the 
other case notice comes in the from of a writ or a statement of claim. 


2 $1955] 3 D.L.R. 857; 15 W.W.R. (N.S.) 703. 
2 (1913), IV W.W.R. 692: 24 W.W.R. 389; 23 Man. R. 368 
8 [1933] 2 W.W.R. 272. 
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‘ew OFr me rew reports Q \.anaiwnan Cases, Ment ct which Sib 

Western Canada, shows the ditticuities which way arise woe a mere 7: 
terence in the wording” 1s alone relied upon. 

-iurman v. Grav-Campbeli Limued* in the Saskatchewan Court or Awveai 
wyports the present case and the Gili case in the view that the wora 
‘eciared” places a condition precedent to the bringing of the action, wiuie 
“olwill vy. Waddell” in the tormer Supreme Court of the North-West Territories 
takes the opposite view.’ A similar contlict appears in the use of the words 
‘at the option.” The Gambrel case is supported by the decision of the 
Supreme Court of Alberta en banc in Price v. Parsons,’ but Dysart J. in the 
Manitoba Court of King’s Bench, held the opposite view in Meincke et ai. v. 
City Dairy (No. 2.).° One wording which the courts agree will not impiy a 
notice to the Purchaser is “shall immediately (or forthwith) become due ana 
payable.”*. If the purchaser is in default under the agreement, the vendor mav 
ipso facto exercise his remedy under the acceleration clause. 


A morning spent in District Court Chambers will show the increasing 
importance of these “acceleration clauses,,) and it is not of mere academic 
interest to determine the proper method to be followed in exercising the 
Seller’s rights. It is submitted that the courts in looking to differences in 
wording have overlooked an important principle of the law of contracts. in 
certain contracts. a promise by one of the parties may be conditional upon the 
happening of a particular event. When knowiedge of the happening of the 
particular event is within the peculiar knowledge of the opposite party. he 
must give notice to the promisor of the happening of the particular event before 
he can sue for failure to perform in accordance with the promise.’ 


In a conditional sale agreement, the promise is the obligtion of the 
purchaser under the acceleration clause. If the acceleration clause says, ‘‘at 
the option” of the Seller”, or “the Seller may declare”, the particular event is 
the exercising of the option or the making of the declaration. This particular 
event “lies within the peculiar knowledge” of the Seller, and, it is submitted. 


# [1925] 1 W.W.R. 1134. 

(1920), VII Terr. L.R. 139. 

Wetmore. J's, statment on this opint is obiter dicta, but the learned trail judge expressed 
a detinite opinion on the point. 

+ (1913), V W.W.R. 190. 

£1932] 2 W.W.R. 398. 


For example: 

Industrial Acceptance Corporation v. Doughan et. ai. [1932] 1 W.W.m. 619 (Sask. C.A.}. 

Gaar Scott Co. v. Ottoson (1911) 19 W.L.R. 472: 2! Man. R. 462 (€2A.). 

B.C. Independent Undertaker’s Ltd. v. Maritime Motor Car ('e., ita F191", 3 WW P 

22; 35 D.L.R. 551 (B.C. C.A.). 

‘0 The rule was laid down in the Court ot Exchequer by Lord Aiinger. t..B., ir the foilowing 
words: 

“Where a party stipulates to do a certain think in a certam specttc event wnich may 

become known to him, or with which he can make tninself acquammrea. he «ae ennetlec 

to any notice, unless he stipulates for it: but when it 1s to do + tom wich ites within 

the peculiar knowledge of the opposite party. cher notice ought to oe given nim. 

i'yse v. Wakefield (1840) 6 M. & W. 442 at 452; 151 EUR. 485 aftirmed withour 

written reasons by the Coucs of Exchequer Chamber, 7 M. & W. 126. Compare 

Halsbury (3 ea.}, vol. 8, p. 1$7. para. 332. 
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tne buver is entitled to notice in such cases as a condition precedent to the 
right to bring the action. The Gambrel, Colwill v. Waddell, and Price v. 
Varsons cases would theretore appear to be wrong in holding that the Seller’s 
cause of action has matured before notice of the exercise of the option has 
been given or the declaration has been made. 

On the other hand, in cases where the clause read “shall immediately (or 
forthwith) become due and payable”, the particular event is the default of 
the buyer, and there is nothing peculiar to either party about the knowledge of 
that event. The seller’s mght of action has immediately matured, as the 
causes (supra) have properly held. 

As in most aspects of the law of contracts, “preventive law” is available 
in this sttuation, and there are two courses which the practitioner might follow: 

(1) In all cases where there is an option to the seller, to send a notice or 
a declaration to the buyer, although the contract does not specifically state thar 
notice 1s a condition precedent to commencement of an action. 

(2) Check his precedents and stock of printed forms to ensure that they 
use the “immediately due and payable” clause. 

If the foregoing be correct, it is submitted that in all cases in which the 
seller's rights under the acceleration clause depend upon his exercising the 
option under that clause, notice must be given to the buyer as a condition 
precedent to the bringing of an action. Where the buyer’s default gives rise 
to the seller’s right, there is no event of which the seller need give notice. If 
the courts keep this distinction in mind, certainty of principle will return, and 
mere differences of words with the barren technicalities that follow, will vanish. 


—D. F. Fitch, 
Third Year Law. 





THE HONOURABLE GEORGE BLIGH O’CONNOR 
1883 - 1956 


A TRIBUTE 


Tue Honourasie C. J. Forn* 


George Bligh O’Connor was born to excel. The simple narrative of his 
life and achievements will bear out the truth of this statement. And so they of 
Bruce County in the province of Ontario, and the many in the Canadian West 
who have come from there, may claim him with justifiable pride as another 
illustrious son. 


It was at Walkerton in that County that he was born in the year 1883. 
He was a grandson of Captain James O’Connor of the Inniskillen Dragoon 
Guards, who came to Canada and settled in Bruce County. He was the son 
of Frederick Shepherd O’Connor who for many years practised law in Walker- 
ton, and later became Sheriff of Bruce County. His mother before her 
marriage was Maria Isabella Hamilton a granddaughter of Honourable George 
Hamilton, founder of the city of Hamilton, Ontario, and a member of the first 
parliament of Upper Canada. 


We have but scant knowledge of his early boyhood days, and cannot say 
if he excelled in sports, and only know that he said himself in later year, 
that he played a poor game of golf. But we are certain that in the realm of the 
intellectual, and in that of human relations, he found the opportunity for 
development of an individuality and character that was to make an indelible 
impression, and exert an influence on his fellowmen during the years of his 
maturity. After graduation from the High School at Walkerton, he attended 
Osgoode Hall in Toronto, and emerged from there in 1905 as the Silver 
Medallist of his class. It was with a merry chuckle that he related to us 
how he lost the silver medal on his way West that year to practise law. It 
was not the only material loss, as he often told us in his reminiscent moods, 
that he suffered during his years of practising law in Edmonton, from 1905 
until he became a Justice of the Supreme Court of Alberta in’ 1941. Those 
were the years when he worked incessantly and grew and advanced in his 
profession and in the regard and esteem of all who knew him personally and by 
reputation. 

That is a long period of time when one looks ahead, — but-we are now 
looking back in retrospect. We see the young lawyer fresh from the Eastern 
Law School without much experience, facing the rigours of the new West in a 
very young city, Edmonton, with its population of 9,000 persons—many of 
them pioneers— a city destined to become an important, if not the chief city 
of the Western plains, and the young lawyer had the capacity to grow in stature 
of mind and character with the city he had so wisely chosen as the one in 
which to launch his legal career. His first law partnership was entered into 


*The Honourable Clinton J. Ford, Chief Justice of Alberta. 
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with W. A. Griesbach, who became Major-General Griesbach, a member of 
varliament, and later Senator Griesbach. It is a noteworthy fact that these two 
partners, who were on opposites of the old Liberal and Conservative parties, 
and with no written agreement of partnership, got along so harmoniously that 
the partnership continued throughout the whole of the active public career of 
Senator Griesbach. In the later years, Gerald O’Connor, a brother of George, 
was admitted to the partnership and the two carried on in this relation after 
Senator Griesbach retired until George was appointed to a judgeship of the 
Supreme Court of Alberta in 1941. Gerald continued to practise law until 
he was appointed a judge of the Exchequer Court at Ottawa. 


Ir is said by his closest friends that the chief interest of George O’Connor 
was in the practice of law. This is true and the fruit of his work in this 
field was his pre-eminence both as a counsellor and at the Bar, where his 
keen appreciation of the value of evidence, and his ability in eliciting from the 
witnesses the facts that are essential to win a case, made him successful in many 
outstanding contests where skill is matched against skill. There must have 
been in him in those days of struggle for success a sound sense of what is 
important and what is not, and a strong control of himself under stress and 
strain to meet “the tide of moving accidents by flood and field”. 


In his rise to preeminence he was made a King’s Counsel as early as 1913 
and in 1925 he became President of the Edmonton Bar Association. For three 
years he was a Bencher of the Law Society of Alberta. After becoming a 
judge he was a Vice-President for Alberta of the Canadian Bar Association 
for a year or two. It was on the death of Chief Justice Horace Harvey that 
he became Chief Justice of Alberta in 1950. He was granted the degree of 
LL.D. honoris causa, by the University of Alberta in 1952. 

In the same year that he was created a K.C. he married Margaret Fairlie, 
daughter of the Rev. John Fairlie of Kingston, Ontario. There is one daughter 
of the marriage, Mrs. Gerald Farnell, once with the British Embassy at Monte- 
video, Uruguay, who is said to have inherited her father’s humour, and who 
resides in Edmonton. Those of us most closely associated with the late Chief 
Justice, as members of his Court, were deeply affected by the sincere friend- 
ship and affections of the Chief Justice for his wife and daughter. We have 
heard his calling Mrs. O’Connor by telephone at each noon adjournment of 
the Court, and could not fail to sense the kindly regard shown in his voice 
during their short conversations. One may mention here that he was a member 
and strong supporter of Christ Church—Anglican, in Edmonton. 

As a Justice of the Trial Division he accomplished an immense amount of 
work. In addition to his trial duties he was the Judge to whom appeals were 
taken for adjustments of debts of farmers under the Farmer's Creditors Ar- 
rangement Act of the Dominion. These appeals came from the District Court 
Judge who made the adjustment of the debts of the farmer in the first instance. 
It is a fair appraisal of Mr. Justice O’Connor’s work in dealing with these 
appeals that he reached a result, in by far the majority of cases, satisfactory 
to both creditor and debtor, without any unnecessary delay. As one who 
looked on and appreciated to some extent what this work entailed my admira- 
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tion was compelled tor the one, who could do so much work so satisfactoril+ 
and in so doing render so great a public service. 

There is also another field of even wider public importance in which he 
rendered that excellent service that bears out what has already been said. It 
was as Chairman of the Wartime Labor Relations Board, to be followed as 
Chairman of the Canadian Labor Relations Board that succeeded the former 
Board. The success of the former Board under his chairmanship explains his 
succeeding to the new chairmanship. It was said in the reasons for his new 
appointment that in the reports of the work of the earlier Board in wartime 
“As Chairman he did so much to settle disputes and prevent strikes in essential 
industry throughout the conflict, and that since the end of the war he had 
headed conciliation committees appointed by the Government of Alberta to 
settle strikes in the iron and coal mining industries, and that he had won 
praise from both labor and management for his good judgment, knowledge 
and impartiality and his ability to bring disputing parties together”. 

His appointment as Chairman of the Wartime Labor Relations Board, to 
which reference has been made, came as a surprise to Easterners, but he was 
immediately identified as the Judge O’Connor who played such an important 
role in a Western coal strike early in the preceding winter. Although criticized 
somewhat in respect of this settlement, Mr. Justice O'Connor made no reply, 
but went on to be the Chairman of the new Board, and in that position con- 
tinued in the same steady and reliable way to render efficient service in the 
public welfare. 

So far little has been said of his Judgeship, 1941 to 1945, as a trial judge 
of the Supreme Court of Alberta, and from 1945 to 1950 as a member of the 
Appeal Court, and from then to his death on January 13th, 1957, as Chief 
Justice of Alberta. It was during this period that the writer made his 
acquaintance; at first with some wholesome fear, but later with a gradual 
disappearance of the fear, driven out by the warmth of his genial personality, 
and wholesome wit and humour, that flowed so naturally and without rancour 
and that never left the distaste of bitterness. I came to marvel at his patience, 
and humble, but yet dignified bearing, and his understanding of legal problems 
and his ability to find a solution in almost a minimum of time. In criminal 
matters he was obdurate that law and order be upheld and that crime be 
punished sufficiently, but with due regard to the rehabilitation of the offender 
as a citizen. In civil matters justice was his motto, and he was able to achieve 
his purpose, at times ingeniously, within the ambit of the law. His ability 
to discover and apply the right principle of the common law or of equity to the 
case in hand, marked him as a practical judge of depth of learning and 
understanding. His attitude towards the associate justices of his court was 
always one of patience and co-operation, and an inspiration to them to do their 
best. He was a sustaining power on the Court. His own judgments were in 
the great majority of cases correct. It is true that he has said of himself “my 
decisions on the bench have been reversed as often as those of any judge”, bun 
taken literally, and not as one of his many sallies of wit, the statement is not 
true. I would say that the word “upheld” should, if the truth were to be sought. 
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he substituted for “reversed”. I can recall many where that would be so. 
One that comes to mind readily is his decision that the “Debt Adjustment Act”, 
so long on the Statute books, was ultra vires of the Legislature of the province 
of Alberta. He was held to be right both by the Supreme Court at Ottawa and 
che Privy Councii. 

Tn this article little emphasis has been placed upon the life of the late 
Chief Justice as a citizen, as the writer does not know of his contacts with 
the life of the throbbing capital city of our province, but it must be clear that 
no one could rise as he did in his profession, and in the public esteem, without 
uncounted acts of kindness so characteristic of him, and of service in his 
community and to the public at large. There is a statement made by him 
when he was acting as Chairman of the Wartime Labor Relations Board, in a 
dispute between the Ford Company and its employees, that is worthy of 
repetition: 


“I wouid like to emphasize that the important matter in this case 

is the spirit to be shown by the two parties. I: is not merely a matter of 

living up to the letter of a settlement, but it is necessary also to live up 

to the spirit of a settlement in an effort to get along in friendly 

harmony.” 
I would characterize this statement as containing the keynote of his own 
relations with others -— the spirit of triendly harmony. . The story of his life 
in all its relations, public and private, was one of seeking for harmony, and in 
that he excelled, as he did in the excellence of his work, so much so that he was 
in the last years of his life, when he fought so valiantly against ill health — 
never faltering until the end -- very much loved as the Chief Justice of his 
province. 








THE STATUS OF CONFESSIONS IN OUR MODERN 
LEGAL SYSTEM 


1. THe Point oF View oF THE PoLicEMAN 
M. F. E. ANTrHOoNy AND ArtHuR Moss* 


In discussing this subject it might be well to read section 455 of the 
Criminal Code which refers to the admissibility of “any admission, confession 
or statement”; to limit the discussion to confessions only could serve no useful 
purpose and would likely confuse the main issue and restrict the argument. We 
do not intend to so restrict ourselves. 

Firstly, the policeman who asks “What is the law on this subject?” runs into 
a great deal of difficulty. The only section in the Code is s.455 which reads: 


Nothing in this Act prevents a prosecutor from giving in evidence at a_ preliminary 
inquiry any admission, confession or statement made at any time by the accused that by 
law is admissible against him. 


This does not help much. It raises the question of what is by law admissible? 
There is nothing in the Code or the Canada Evidence Act which assists him. 
The senior officer. whose problem it becomes are in a little better position 
than the police officer because they have access to more text books and law 
reports. The question is not an easy one to answer. Without going into 2 
detailed study of the history of the subject (which the length of this article 
does not permit) we note that Blackstone ‘has this to say, in 1795: “Under 
a statute of 7 W.III c.3, the confession of the prisoner, taken out of court 
before a magistrate or person having competent authority to take it, and proved 
by two witnesses, is sufficient to convict him of treason. But hasty unguarded 
confessions made to persons having no such authority, ought not to be admitted 
under this statute.” He goes on to say: “And, indeed, even in cases of felony 
at common law, they are the weakest.and most suspicious of all testimony; ever 
liable to be obtained by artifice, false hopes, promises. of favour, or menaces; 
seldom remembered accurately, or reported. with due precision; and incapable 
in their nature of being disproved by other. negative, evidence.” 

Broom and Hadley in their Commentaries’ on. the Laws of England say, 
in connection with mode of proof at: trial: 


An admission or confession made by the accused is likewise admissible in evidence against 
him if freely and voluntarily made—neither induced by a threat of evil, nor by the holding our 
of any benefit to him. 


‘Voluntarily made” is explained by Mozley. and Whiteley:* 


A confession of crime made by an accused person, without.any promise of worldly advantage 
held out to him as obtainable by confession, or by any harm threatened to him if he refuses 
to confess, the promise or threat being ‘made by a person in authority. Such a confession » 
always admissible in evidence against the-party: 


1Blackstone’s Commentraries, vol. iv, p. 356. 
“Broom and Hadley’s Commentaries on the Laws of England (1875} vol. si, p. 620 
’Mozley and Whiteley, Law Dictionary (6th ed. 1950}. 


*M. F. E. Anthony, Chief Constable, Edmonton City Police, and Arthur Moss, tormet'y 
Deputy Assistant Commissioner of the Ontario Provincial Police and now a special lectu” 
at the Edmonton City Police Training School. 
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We must remember when reading Blackstone that in his day there were no 
police forces as we know them and his comments regarding confessions should 
and no doubt would be modified considerably when we consider the changes in 
status of the lowliest citizen from his day to ours; and when we consider the or- 
ganization of the modern police forces and their reasonably high ethics plus their 
strict codes of discipline coupled with the higher standard of general education 
now in effect. We must also remember with the advances in education, higher 
standards of living, the complexities of modern civilization, that the duties of 
the policeman have become more and more complicated, particularly when 
you consider the multitude of laws, dominion, provincial and municipal, which 
he is called upon to enforce. To perform these duties successfully the police 
officer requires energy, physical fitness, sound common sense, good judgment, 
and a working knowledge of the law. He must never lose sight of the rights 
and privileges of the individual and must see to it that no one, including him- 
self, abuses those rights and privileges. In particular he must have know- 
ledge of the laws in relation to the subject under consideration. 


In this connection we have the “Judges” Rules” for the guidance of police 
officers. These rules may be found in many text books and in many judgments 
on the subject, so we need not repeat them. However we must not forget that 
the rules are not the law of the land except insofar as ~~ have been adopted by 
the courts. Archbold emphasizes this: 

Inasmuch as the Judges’ Ruijes are not rules of law but ai. rules tor the guidance of the 

police, the fact that a prisoner's statement is made by him in a reply to a question put 

to him by a police officer atter he has been taken into custody without the usual caution being 
first administered does nor of itself render the statement inadmissible as evidence.* 

There is no doubr that the judges make the laws. Particularly is that so in 
this subject. For example we may point out the decision in R. v. Gach’ 
where the law in Canada was materially altered by the decision. This 
decision was clarified in R. v. Boudreau’. There does seem to be a tendency 
to reverse the rulings of this kind, particularly as the personnel of the courts 
change. Mr. C. C. Savage Q.C. has written a well-prepared annotation upon 
this subject, but even when police officers know of the existence of his article’ 
they find that it has been prepared for those who have had legal training. 
All that has been said thus far indicates the difficulty facing a police officer 
when he endeavours to determine the law upon the subject. 


THE USEFULNESS OF CONFESSIONS 


Many young inexperienced policemen seem to think that when a prisoner 
has made a statement admitting that he has committed an offence with which 
he is charged that the case is “all wrapped up” and no further investigation 
is needed. This is, of course, wrong and no experienced police officer would 
be guilty of taking this attitude. The actual value of a confession is to en- 
able the policeman to investigate further and thus be enabled to place before the 








‘Archibold’s Criminal Pleading (33rd ed.}, p. 416, item 685 
'R.v Gach 11943} S.C.R. 250. 

"Boudreau v R. 11949} S.CLR. 262. 

*(1950), 96 C.C.C. 
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court all the relevant facts. If we do not do this we fail in our duty to the 
courts and the public. It may also, in the performance of this duty, save the 
orticer considerable ume by showing the investigator the location of possible 
exmibits, the existence of direct or corroborative evidence, and thus eliminate 
routine drudgery. Statements made by an accused person are most valuable, 
when they are made immediately upon arrest, in that they may after being 
checked, lead to the release of a person who has been suspected of complicity 


in the crime. 


RESTRICTIONS PLACED ON CONFESSIONS BY THE COURTS 


As a general rule it is not considered ethical for peace officers to criticize 
1 . . 
the courts, but in an article of this nature we feel we should be allowed a cer- 
tain amount of latirude. 


When a policeman takes a confession he is faced with the problem that 
he does not know what court or judge will try the case. What difference does 
that make? It makes a great deal of difference because so few of our magistrates 
and judges think alike on this subject that there is a marked inconsistency 
in the interpretation of the common law rules of evidence and the Judges’ Rules. 
The result is disturbing to a police officer and it does not help him in the proper 
understanding and execution of his duties. 

Speaking specifically of the restrictions placed on confessions we quote 
section 19 of the Criminal Code: 


Ignorance of the law by a person who commits an offence is not an excuse for committing 
that offence 


The principle goes back many years, and as one writer in 1835 put it: “Ever 
subject knows the law or may know it if he pleases.” In his book, Cririuna! 
Law, The General Part, Dr. Glanville Williams points out that “the rule is 
capable of causing hardship, but in outline it is found to be necessary in all 
legal systems.”” Its justification is the effect it has in compelling people to 
learn the standards of conduct required of them. As Holmes expressed it: 
“public policy sacrifices the individual to the general good.” 

Then we have s.4(5) of the Canada Evidence Act: 

The failure of a person charged, or the wife or husband of such person, to testify shall not bx 

made the subject of comment by the judge, or by counsel for the prosecution. 

This, no doubt, is based upon the recognized principle that an accused person 
is not required to give evidence against himself. 

Surely then, as a matter of logic, if ignorance of the law is no excuse for 
committing an offence then ignorance, by a person in custody, of his funda: 
menta! right or privilege to refuse to answer questions or to refuse to make any 
statement should not be an excuse for refusing to admit in evidence a statement 
made by a person in ignorance of his rights in this connection. 

When the question is raised as to the admissibility of a confession it is 
usual to hold a voir dire and often a statement is ruled inadmissible which. 
it admicted, would have favoured the accused; in such a case there is no other 


<Glanville Williams, Criminal Law, The General Part (1953), p. 115. 
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way to get the statement before the court. ‘t must not be forgotten that the 
policeman who is to give evidence is charged with the responsibility of telling 
the whole truth, and yet may by legal rulings be prevented from telling facts 
which would help the accused. 


METHODS USED BY LAW ENFORCEMENT OFFICERS IN 
SECURING CONFESSIONS FROM PERSONS IN CUSTODY 


A policeman in endeavouring to find the solution to a crime is surely 
justified in using all lawful means to find that solution and to determine who 
was responsibie together with all relevant evidence. ‘This naturally includes the 
questioning of suspects and accused persons. 


In every occupation or profession there will always be found some individual 
who does not abide by the rules and who believes the end justifies the means. 
In spite of this we would say that in our years of experience (and they have 
been many) as constables, investigators, executive officers and instructors, 
there have been very few cases in which confessions, admissions, or statements 
have been obtained unfairly. Police officers are well aware of the rights of the 
individual, including the rights guaranteed by law since the Magna Carta. 
It is part of the officer’s oath of office: “and that while I continue to hold 
the said office, I will to the best of my skill and knowledge taithfuily discharge 
ail the duties thereof according to law.” We do not believe any self-respecting 
police officer would do anything which would conflict with this oath. 


THE JUDGES’ RULES 


The Judges’ Rules would be very helpful if all our courts gave them the 
same interpretation. Here again the police have to contend with the divergent 
views of various judges. The best exampie is furnished by Rule 5 which 
reads: 


The caution to be administered to a priscrier, when he is formally charged. should therefore 
be in the following words: Do you wish to say anything in answer to the chaige? You are not 
obliged to say anything unless you wish ro do so, but wharever you say wiil be taken down 
in writing and may be given in evidence. Care should be taken to avoid any suggestion that 
the answers can only be given in evidence against him, as this may prevent an innocent 
person making a scatement which might assist to clear him of the charge. 


This seems straightforward enough bur we have the spectacle of the courts 
and the departments of the Attorney General in the various provinces not 
paying attention to the rules, but setting up their own rules in relation to the 
warning. 

The Criminal Code, s.454(1) directs a justice holding an inquiry to 
address a formal warning to the accused: “Having heard the evidence, do you 
wish to say anything in answer to the charge...” ‘This is virtually the 
same wording as used in the old Code. 

On Sept. i, 1913, members of the R.N.W.M.P. in Saskatchewan were ad- 
vised that two cases in the Supreme Court at Moose Jaw, and one at Saska- 
toon, were dismissed owing to material evidence for the prosecution. in the 
form of statements given by the accused, being thrown out because of the ab- 
sence of a proper warning. The warning that “Anything you say may be taken 
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down in writing and used as evidence at your trial” was held insufficient. The 
arrective issued on that occasion stipulated that the following warning must 
be given atter the accused has been arrested and the oftence has been full, 
explained: 
Having heard the charge on which you are arrested, you are not bound to say anything 
but whatever you do say may be taken down in writing and used as evidence against vou 
at your trial. You inust clearly understand that you have nothing te hope from any 
promise or favour and nothing to fear from anv threat which may be held out to vou 


to induce you to make any admissions or contession ot guilt, but whatever you may there 
after say may be used against you at your trial, notwithstanding such promise or threat. 


Members ot the torce were instructed to carry with them a copy of this 
circular when on duty and to make the warning therein when making an 
arrest. They were also cautioned to have the warnings given through an in- 
terpreter if the prisoner was a foreigner. 


It will be noted that the warning is aimost identical with the one iaid down 
by the Code which is to be read by a justice in the course of the preliminary 
inquiry. The R.C.M.Police in their latest instructions give the following 
directions: ” 


(21} Warning to prisoner on arrest—Every prisoner, as soon as he is arrested should be 
warned that he does not have to say anything regarding the crime he is alieged to have 
committed, unless he wishes to do so. 


(22) Members of the Force will use the watning set forth hereunder when executing 
arrests, with the proviso, that those provinces which have agreements with the Federal 


government for this Force to undertake the enforcement of law and order, should the 


Attorney-General or the Province or provinces decide that the words “against you should be 


added. his ruling will be final in such province. 

‘You need not say anything. You have nothing to hope from any promise or favour and 

nothing to fear trom any threat, whether or not you sav anything. Anything you do say may 

be used as evidence at vour trial.’ 

(a) The Deparrment ot Justice has ruled that although there is very little reason fer con- 

sidering the woids “against you” as a threat, the words are considered to be of little importance 

and may be omitted in the future when a warning is given to an accused person on arrest. 

In Ontario, June 22, 1936, the then Deputy-Attorney General issued a 
long circular memorandum under the heading of “Admissibility of Statements 
given to the police” and included the following with regard to cautions: 


When a person arrested has been charged with an offence, he should immediately be cautioned 
The caution should be in the following words: “You are charged with .... . Do you wish to 
asy anything in answer to the charge? You are not obliged to say anything unless you wish 
to do so but whatever you say will be taken down in writing and may be given in evidence.” 


This circular was embodied in a police order issued to the members of the 
Ontario Provincial Police. In October of 1940 a circular was issued to all 
ranks of the force by the Commissioner which embodied the Judges’ Rules 
and the above warning with the instruction that the rules were administrative 
directions the observarion of which the police authorities should entorce on their 
subordinates, as tending to the fair administration of justice. 

This warning was used by most police departments in Ontario and was used 
until early in 1954. In April 1954 a new set of standing orders was issued by the 
Provincial Police and Standing Order 53 quoted the Judges’ Rules and instruct: 
ed that members of the Force will therefore give the usual caution or warning 
whenever a suspected person or prisoner desires to make a statement. A. 





C.C.M. Chapter IX, 103, 1 Oct. 50. 
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recognized form of such caution is given as: 


Name. You are (or may be) charged with ...... Da you wish to say anything 
in answer to the charge? You are not obliged to say anything unless you wish to do so, but 
whatever you say may be given in evidence. 
It is to be noted that the words “will be taken down in writing” have been 
omitted. 


In the Province of Manitoba the recognized form of warning is: 

You need not say anything. You have nothing to hope from any promise or favour and 

nothing to fear from any threat whether or not you say anything. Anything you do say may 

be used as evidence at your trial. 

In this province a warning that has proved acceptable to Alberta Courts is 
as follows: 


You are not obliged to say anything unless you desire to do so; but whatever you say will be 

taken down in writing and may be given in evidence. You must clearly understand that 

you have nothing to hope from any promise of favour and nothing to fear from ~ threat 

which may have been held out to induce you to make any admission or confession of guilt. 

J. L. Salterio K.C. in an article entitled “Form of Warning to the Accus- 
ed”’° pointed out that the various forms in existence caused confusion. He 
ended his article as follows: 


Yer members of the police force are expected to give a proper warning to the accused. 
Without seme guiding rule to prescribe the form to be followed when obtaining a confession, 
the lot of a police officer, and for that matter the accused, is not a happy one. It has been 
said that there are more things wrought by prayer than this world dreams of; in the meantime 
the following form of prayer might * offered to the members of the police: 

Dear Lord, hear my petitions as I pray 

That long ‘enough I live to see the day 

When one accused of crime will make admission 

Which will not be regarded with suspicion. 

When I have tracked down the elusive clue 

I’m damned if I don’t warn them, damned if I do 
So prithee, let me wake some blessed morning 
To find the Code prescribe the proper warning. 


We appreciate the views of the writer and have ourselves made even stronger 
and more forceful statements. 


Commenting further on the disadvantages of the Judges’ Rules, it is 
generally accepted by most, if not all, of the police departments in Canada, 
to be routine procedure to warn a person immediately upon arrest, or when 
during investigation, it has been decided to arrest. This is as a result of the 
Judges’ Rules. Nevertheless we have the practice severely criticized by Mr. 
Justice Beck; 


In practice it undoubtedly has the general effect of stopping the prisoner from saying anything 
and thus is lost the benefit, whether it be to the crown or the prisoner, of a spontaneous 
free and voluntary explanation which many times would be given promptly and before op- 
portunity for deliberation or consultation.11 
We have seen many examples of what Mr. Justice Beck had in mind. An accus- 
ed person has, after being warned, refrained from making an exculpatory 
statement which would in all probability have cleared up the question of 
mens rea or at least have lessened the severity of the offence. Innocent men 
could save themselves time, anguish and money in defending themselves in 
court against the accusations. 


‘Form of Warning to the Accused (1949), 27 Can. Bar Rev. 67, at p. 75 
11K, v. O’Neill (1916), 25 C.C.C. at p. 332. 
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Another poirr which arises in this connection is the position of the police 
man who 1s dealing with a skilied criminal whose knowiedge of tne laws re- 
lating to confessions often exceeds that of the police. This type of prisone: 
will make an exculpatory statement which is known to be a tissue of lies but 
which must be presented by the policeman under oath. [t is often accepted 
by the jury as sworn testimony of accused because counsei for the defence will 
nor obyect to its admissibility nor will he cross-examine on it. The clever crimina! 
may use the policeman as a defence witness without encountering the dangers 
of cross-examinatiun. 

Now to discuss the question of possible changes in the Judges’ Rules and 
the law relating to confessions. It is clear that the judges, particularly in this 
field, do make the law. Js it then too much to ask the Supreme Court of 
Canada to make rules (clear and defined) along the lines of the English 
Judges’ Rules? Could not the Criminal Code be amended to give them 
statutory authority to do so? It does seem peculiar, to say the least. that not- 
withstanding s.9 of the Interpretation Act’’, there is a different law regarding 
the admissibility of statements by the accused in different provinces. 

In making such rules we would suggest that where a warning is required 
to be given, it be in the following words: 

You are not obliged to say anything unless you wish to do so but whatever you say may be 

used as evidence. ys 
Surely this simple warning could be understood by the most uneducated 
individual and could not be considered to be a threat. The safeguards 
against threat or promise would still be available to counsel. 


Another change we would suggest is that s.455 of the Code be amended by 
striking out the three words of the section, “admissible against him” and 
subsitituting therefor “admissible as evidence in the charge or charges for 
which he is being tried.” 

Another suggested change is in Rule 2. It now reads “When a police of- 
ficer has made up his mind to charge... .” The system here is not the same 
as the English as the charge is laid at the police station there. Anything he 
says is taken down by the arresting officer. Here the charge is not formally 
laid until the information is read by a justice. We would therefore suggest 
that “arrest him for an offence” would be the proper wording. 


Attached hereto is a copy of a letter, dated June 24, 1930 and written by 
Sir John Anderson, sometime Secretary of State for England. His comments 
are of interest.’ ” 


12K. S.C, 1952, ¢. 158. 
1-ROYAL COMMISSION ON THE POLICE POWERS AND PROCEDURE 
Home Office, 
Whitehall, 
24th June, 1930. 
Sir, 

I am directed by the Secretary of State to say that he has had under his consideration that 
Part of the report of the Royal Commission on the Police Powers and Procedure, namely Chapter 
vi, paragraphs 180-194 inclusive, in which the Commissioners draw attention to the evidence they 
had received which seemed to show that there were marked divergencies of opinion among 
Police officers as to the proper construction to be placed upon what are knowr as the Judges 
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it should be remembered that the authors of this article are laymen who 
have not had the privilege of attending law school, but who have had ex- 
perience as constables, investigators, executive police officers, instructors, and 
prosecutors. The views expressed are gained from practical experience and we 
hope they may be of some assistance in obtaining clarification of this important 
subject. 


Rules and suggest that this matter be brought to the notice of His Majesty’s Judges for any 
action which they may deem advisable. 


In accordance with the suggestion of the Royal Commission, the Secretary of State has 
communicated with His Majesty’s Judges and the purpose of this circular, which is issued with 
their approval, is to remove any difficulties or divergencies of opinion as to the meaning of the 
Rules such as may have existed in the past. For convenience of reference the Judges Rules 
are here set out as follows:— 

{1) When a Police Officer is endeavoring to discover the author of a crime, there is no objection 
to his putting questions in respect thereof to any person or persons, whether suspected or not, 
from whom he thinks that useful information can be obtained. 

(2) Whenever a police officer has made up his mind to charge a person with a crime, he 
should first caution such person before asking any questions or any further questions, as the 
case may be. 

(3) Persons in custody should not be questioned without the usual caution being first administered. 


(4) If the prisoner wishes to volunteer any statement, the usual caution should be administered. 
It is desirable that the last two words of the usual caution should be omitted, and that the 
caution should end with the words “be given in evidence”. 

(5) The caution to be administered to a prisoner when he is formally charged, should 
therefore be in the following words: “Do you wish to say anything in answer to the charge? 
You are not obliged to say anything unless you wish to do so, but whatever you say will be 
taken down in writing and may be given in evidence.” Care should be taken to avoid any 
suggestion that his answers can only be used in evidence against him, as this may prevent 
an innocent person making a statement which might assist to clear him of the charge. 
A statement made by a prisoner before there is time to caution him is not rendered inadmis- 
sible in evidence merely by reason of no caution having been given, but in such case he should 
be cautioned as soon as possible. 
(7) A prisoner making a voluntary statement must not be cross-examined, and no questions should 
be put to him about it except for the purpose of removing ambiguity in what he has actually 
said. For instance, if he has mentioned an hour without saying whether it was morning or 
evening, or has given a day of the week and day of the month which do not agree, or has 
not made it clear to what individual or place he intended to refer in some part of his 
statement, he may be questioned sufficiently to clear up the point. 

When two or more persons are charged with the same offence and statements are taken 

separately from the persons charged, the police should not read these statements to the 

other person charged, but each of such persons should be furnished by the police with a copy 
of such statements and nothing should be said or done by the police to invite a reply. If the 
person charged desires to make a statement in reply, the usual caution should be administered. 

) Any statement made in accordance with the above rules, should, whenever possible, be taken 

down in writing and signed by the person making it after it has been read to him and he 
has been invited to make any corrections he may wish. 


(6 


(8 


_— 


<< 
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No particular difficulty appears to have arisen with regard to Rules (1) and (2), but the Royal 
Commissioners say that divergencies and conflicting views are prevalent as to how Rule (3) should 
be reconciled with the first sentence of Rule (7). 


Upon this point His Majesty’s Judges have advised as follows: — 
Rule (3) was never intended to encourage or authorize the questioning or cross-examination 
of a person in custody after he has been cautioned, on the subject of the crime for which he is in 
custody, and long before this rule was formulated, and since, it has been the practice for the 
Judge not to allow any answer to a question so improperiy put to be given in evidence; but in 
some cases it may be proper and necessary to put questions to a person in custody after the 
caution has been administered, for instance, a person arrested for a burglary may, before he is 
formally charged, say, “I have hidden or thrown the property away” and after caution he would 
be properly asked “Where have you hidden or thrown it?”; or a person, before he is formally 
charged as a habitual criminal, is properly asked to give an account of what he has done since 
last came out of prison. Rule (3) is intended to apply to such cases and, so understood, is not to 
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conflict with and does not qualify Rule (7) which prohibits any question upon a voluntary 
statement except such as is necessary to clear up ambiguity. 


The Royal Commissioners next draw attention to the fact that the expression “Persons in 

custody” is used in Rule (3) whereas the expression “Prisoner” is used in the four subsequent 
Rules and say that they have found some difference of opinion as to whether these two terms are 
intended to be synonymous. His Majesty’s Judges advised upon this point as follows:— 
“Prima facie the expression ‘persons in custody’ in Rule (3) applies to persons arrested before 
they are confined in a Police Station or Prison but the Rule equally applies to prisoners in the 
custody of a goaler. The terms ‘persons in custody’ and ‘prisoners’ are therefore synonymous 
for the purpose of this rule.” 


As regards any difficulries that may have arisen as to the proper form of caution: (a) at any 

time before the formal charge is made, and (b) immediately before the formal charge is made, 
the Judges say:— 
“With regard to the form of caution it is obvious that the words in Rule (5) are only 
applicable when the formal charge is made and can have no application when a violent or 
resisting prisoner is being taken to a police station. In any case before the formal charge is made, 
the usual caution is, or should be, ‘You are not obliged to say anything but anything you say 
may be given in evidence’. 


In the Secretary of State’s opinion this is a simple, emphatic and easily intelligible form of 
caution which may be properly used at any time during the investigation of a crime at which it is 
necessary or right to administer a caution. For example, where a person is being interrogated by 
a police officer under Rule (1) whether at a police station or elsewhere and a point is reached 
when the officer would not allow that person to depart until further inquiry has been made and any 
suspicion that may have been aroused has been cleared up, it is in the opinion of the Secretary 
of State desirable that such a caution should be administered before further questions are 
asked. When any form of restraint is actually imposed such a caution should certainly be 
administered before any questions or any further questions, as the case may be, are asked. When 
it comes to cautioning a prisoner immediately before he is formally charged, the form prescribed in 


Rule (5) should be used. 


Attention is drawn by the Royal Commissioners to the fact that the word “crime” is used 
in Rules (1) and (2) and the word “offences” in Rule (8) and that some Police Forces have 
attached importance to this. The Judges point out that for the purpose of these Rules the 
words “crime” and “offences” are synonymous and include any offence for which a person may 
be apprehended or detained in custody. 


The Secretary of State would remind the police that the Judges’ Rules were formulated for the 
purpose of explaining to police officers engaged in the investigation of crime the conditions 
under which the Courts would be likely to admit in evidence statements made by persons sus- 
pected of or charged with crime. Such officers will usually be experienced police officers and it 
is quite impossible to lay down a code of instructions which will cover the various circumstances 
of every case. They should bear in mind, however, the purpose for which these Rules were drawn 
up, namely, to ensure that any statement tendered in evidence should be a purely voluntary 
statement and therefore admissible in evidence. In carrying out their duties in connection with 
the questioning of suspects and others they must, above all things, be scrupulously fair to those 
whom they are questioning, and in giving evidence as to the circumstances in which any state- 
ment was made or taken down in writing, they must be absolutely frank in describing to the Court 
exactly what occurred, and it will then be for the Judge to decide whether or not the statement 
tendered should be admitted in evidence. 


I am, Sir, 
Your obedient sevant, 


John Anderson. 


N.B.—The foregoing letter relates primarily to the procedure proper to be followed in investigating 
crime, for instance, in the matter of administering cautions. The preceding references to the 
administration of cautions before formal charging do not, of course, exclude the administering 
of the caution immediately after a charge has been accepted, taken down and read to the accused, 
in which event both the form of question and the form of caution set out in Rule (5) should be 
used. 











PROBLEMS IN COMPANY LAW 


A SYMPOSIUM 
The Panel: D. J. SHerpaniux, R. G. Brack, R. B. Love, W. D. Dicxws 


1. What considerations determine whether or not a company should be 
incorporated? 


When this problem is being discussed the following questions should be 
answered: who are the individuals involved, what is their present relationship, 
what are their ages, how many are there and what type of business is to be 
carried on? 


People in business tend to fail to realize that a company can carry on 
business through a limited partnership. In special situations this type of 
organization is satisfactory and it should not be overlooked as it provides 
for limited liability insofar as the special partner is concerned. It should be 
noted however, that such a business form would have no status outside Alberta. 


It may be your opinion that the present relationship between the owners 
of a business is such that a detailed form of agreement is necessary. In the 
case of many father and son businesses it will be found that the parties find 
difficulty in formulating a clear agreement which adequately protects the 
rights and privileges of all concerned. The corporate form of business, with 
its rights of ownership being represented by shares, is an excellent way to 
carry on such a business and prevent many prospective disagreements. 


The most important aspect and main advantage of incorporation is limited 
liability. A member of a company cannot be compelled to contribute in excess 
of the amount remaining unpaid on his shares. It is not correct to say that 
the company has limited liability, its liability is akin to that of any other legal 
entity, the full extent of its physical resources. The true significance of 
limited liabiliry was revealed in Saloman v. Saloman’ when the major share- 
holder succeeded in protecting much of his investment through the issue of 
debentures. As Lord Watson stated in that case, “a creditor who will not take 
the trouble to use the means which the statute provides for enabling him to 
protect himself, must bear the consequences of his own negligence.” This 
apparent advantage over unwary creditors must be explained to the principal 
‘shareholder. Many institutions will require a pledge or hypothecation of any 
securities held by the principal shareholder and a postponement of his claims 
to that of the institution. 

The ability to finance is an important feature of the corporation. There 
are a great many forms of “ownership” available and this is as great an ad- 
vantage to the small business as it is to the large. A great many different 
interests can be accommodated: those who seek a prior claim, convertibility, pre- 


ference, features of redemption, security can all be accomodated in some form 
or other. 


1{1897} A. C. 22 

















A full appreciation of your client’s position can result in your advising 
him to choose a form of organization which will be most advantageous with re- 
gard to income and succession duty tax. If we compare a single proprietor- 
ship with a corporation, and the profits are left in the business then we will 
see that money is saved by using the corporate form once the income exceeds 
$8,000.00 per year. The governing considerations depend upon the situation 
of the individual client but income tax and succession duty must be considered 
in determining the relative advantage of the different forms of business. 


2. What considerations determine whether a company should be incorporated 
as a Dominion or Alberta Company? 

The main consideration is, where does the proposed company intend to 
carry on business? ; 

The provinces are given power to create companies “with provincial objects” 
under section 92 of the B.N.A. Act. Also, under s.9(2) of the Alberta 
Companies Act a company is given capacity to accept powers to effect its 
objects outside the province. It is necessary to consider the other places where 
your company might carry on business and then to examine the statutes of those 
jurisdictions to see if an Alberta company could carry out business in those 
jurisdictions. One must look for a provision similar to our s.140: 


Subject to the provisions of this Act and the laws of the Province, a foreign company register- 
ed under this Act and not otherwise empowered to do so may within the province carry on 
business in accordance with its certificate of registration, and for that purpose exercise the 
powers contained in its charter and regulations. 


The Acts of the Provinces of British Columbia, Saskatchewan and Manitoba 
contain what appears to be an adequate provision. Ontario and Quebec are 
not so explicite in their company provisions and Nova Scotia, Prince Edward 
Island and New Brunswick do not have comparable sections to our s.140. 

The jurisdictional problem does not confront a Dominion company. Pro- 
vincial legislation cannot destroy the status of a Dominion company. The 
provinces cannot pass legislation which is prohibitive with respect to Dominion 
companies. Moreover Dominion companies may be in a more {avourable posi- 
tion if recognition by a foreign jurisdiction is desired. It is interesting to note 
that Dominion Letters Patent authorize the company to carry on business 
throughout Canada and elsewhere. 


The jurisdictional problem may determine the form of company. General- 
ly speaking, if the company is to do business throughout Canada, a Dominion 
company is preferable. The problem of carrying on business in foreign count- 
ries is usually solved by setting up a wholly owned subsidiary in the foreign 
jurisdiction. 

Another factor is cost. As tariffs covering fees generally vary with author- 
ized capital it is necessary to have particulars of the capital before an accurate 
estimate can be made. The fees in some provinces vary according to the 
capital investment in the particular provinces. If we take an Alberta company 
with minimum authorized capital and register or license it in all the provinces 
the approximate cost would be $400, while it would cost approximately $600 
to incorporate a Dominion company and put it in a position to carry on busi- 
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ness in all provinces. An Alberta company authorized to carry on business in 
the western provinces would cost about $205, while a Dominion company in 
the same position would cost about $400. 


A third consideration is the objects of the proposed company. In the 
Alberta Act there is no restriction or limitation dealing with object clauses. 
There is a limitation on Dominion companies: the Secretary of State is 
responsible for an examination of the objects clauses, and the government 
order-in-council states; 

. . . the purposes or objects recited in the charter shall be confined to one purpose and 

such other purposes as are reasonably incidental thereto. 

There are other minor considerations which may determine which form of 
company to choose. For example, a promoter may not desire a Dominion 
Company since the Dominion Companies Act states that a director shall not 
speculate for his own personal account, directly or indirectly, in the shares or 
securities of the company. There is no similar provision in our Act. One 
should become familiar with all the details concerning the purposes and objects 
of the company and then consider the differences in the Acts. 


3. What considerations determine the choice of a company’s name? 


Generally speaking the name of a company should be descriptive of its 
objects or business with the exception that if a company is formed solely for 
investment or holding purposes it may contain the surname of a principal 
shareholder. ; 

S.12(1) of the Act sets out some prohibitions. A company is not to be 
registered with (a) an identical name to that of another company even if its 
purpose be entirely different and its place of operations in a different part of 
the world; (b) a name which in the opinion of the Registrar is calculated to 
deceive, even if the name is that of a person who is to be a shareholder in the 
company; (c) names restricted by the practice of the Registrar. A descriptive 
word cannot be claimed as a monopoly and instances here are, “Western”, 
“Plains,” and “Prairie”. 


The Registrar has set down certain general principles: (a) the name must 
not be misleading, (b) a name cannot be allowed which suggests a connection 
with the Crown, a member of the Royal Family, or with a department of 
government; (c) names such as “Imperial”, “Commonwealth”, “National”, 
“International”, “Co-Operative”, and Society are generally not allowed; (d) 
names such as “Bank”, “Banking”, and “Trust” are not generally allowed and 
if it is the name of a shareholder he must be a major shareholder or director, 
(e) If a proposed name is a registered trade mark the consent of the owner 


of the trade mark should be produced. 


The question has been raised as to whether a company can carry on business 
under a trade name without in any way publicizing the fact that the business 
is owned by a limited company. It would appear that s.77(1) (c) answers 
that question in the negative. It may be that individuals signing on behalf of 
such a business may be prepared to accept unlimited liability or may have an 
indemnity which they consider sufficient. 
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4. Does the doctrine of ultra vires serve a useful purpose to-day? 


The courts have attributed to the term “ultra vires” as applied to companies, 
a variety of meanings, and have used it to describe the following: 


(a) acts of a corporate officer who has engaged in transactions outside the scope of his 
authority e.g. borrowing by a director when only the Board of Directors has authority 
under the Articles. 


(b) illegal transactions, e.g. when a company buys its own shares. 
(c) transactions beyond the powers conferred on the company by the statute under which 


it was incorporated or by its memorandum; e.g. a company empowered to own and oper- 
ate a bakery engages in mining uranium. 

Since the legal consequences flowing from each of these activities are not the 
same, to describe all of them by the same term serves only to confuse and mis- 
lead. “Ultra vires” ought properly be used to describe only transactions in 
the third category. 

lf we examine briefly the history of the doctrine we will see the reason for 
its formulation. It was held by Lord Coke in Sutton’s Hospital Case’ that 
corporations which were created by the grant of a charter from the king had 
all the powers of a natural person. The King could not withold any powers 
although he might set out the objects the company was to pursue and if the 
company abused its powers proceedings by way of scire facias could be taken to 
forfeit the company’s charter. The doctrine of ultra vires did not apply to 
these common law corporations however, and the contracts entered into by 
them were valid.” 

The railway boom which England experienced in the nineteenth century 
gave rise to the incorporation of many companies by special act of Parliament. 
It was to these companies which owed their existence entirely to the incorporat- 
ing statute, that the doctrine of ultra vires was first applied. The courts held 
that they, unlike the common law corporations, had only the powers expressly 
or impliedly granted to them by the sovereign Parliament, and all other activi- 
ties were forbidden.* Similarly, companies formed by the registration of a 
memorandum of Association and Articles of Association under the company acts 
are held to have power to do only those things set out in their Memorandum. 

A transaction entered into by a company outside the objects of its mem- 
orandum, and hence beyond the powers conferred upon it by the legislature, 
was not voidable only, but wholly void and of no legal effect. Since it could 
not be authorized it could not be ratified or confirmed, even if all the share- 
holders were in favour of the transaction. The object of the doctrine was 
held by the House of Lords in Ashbury Railway Carriage and Iron Co. v. 
Riche’ to be two-fold: (1) the protection of shareholders, and (2) the pro- 
tection of creditors. Persons who might be willing to invest in a textile comp- 
any may be unwilling to put their money into a mining enterprise. And a 
lender who might be pleased to extend credit to a company engaged in the 
manufacture of automobiles might be loathe to see its assets dissipated in 
oil exploration activities. 


2(1613), 10 Co. Rep. 1 a 
3Baroness Wenlock v. River Dee Co. (1887), 36 Ch.D. 674, at 685 
4tbid 


5(1875), LR. 7 HLL. 613 
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Although the doctrine may have had some beneficial effect initially, it soon 
proved to be something of a mixed blessing for the groups it was intended to 
protect. Business activities being dynamic rather than static, many businesses 
developed profitable lines never contemplated at the time of incorporation. 
If the new activity could be regarded as reasonably incidental to the comp- 
any’s expressly authorized objects, the doctrine did not operate. Alteration of 
the company’s objects clause was permitted under the statute, generally speak- 
ing, only to facilitate the attainment of the company’s main purpose rather 
than to enable it to enter some entirely new field of business. You note the 
provisions of section 38 of the Alberta Companies Act in this respect. The 
“ultra vires” doctrine also operated to the great disadvantage of creditors 
who, having advanced money on an ultra vires borrowing, were precluded from 
suing on the contract. 

To circumvent the effect of the doctrine incorporators no longer set out 
shortly and in general terms the activities proposed to be carried out by the 
company but instead, have formulated the practice of drafting long and ex- 
tremely detailed objects clauses which permitted the company to engage in any 
form of activity in which it might at some later date wish to engage. Al- 
though the undesirable consequences of the doctrine were largely overcome in 
this way, the original purpose was rendered nugatory. In the words of Pro- 
fessor Gower:" 

. the whole object of the ultra vires doctrine had been largely frustrated. It has ceased 
to be an effective protection to anyone and had become merely a trap for the unwary third 
party and a nuisance to the company itself. 

In answer to the question posed it may be fairly said that the doctrine serves 
no useful purpose to-day. In support of this conclusion I should like to quote 
from the Report of the Cohen Committee, which was appointed by the Presi- 
dent of the Board of Trade in England to consider and report what major 
amendments to the Companies Act of 1929 were desirable. In recommend- 
ing the abolition of the doctrine, the report said in part: 


. . . the doctrine of ultra vires is an illusory protection for the shareholder and yet may be 
a pitfall for third parties dealing with the company. For example, if a company which has 
not taken the powers to carry on a taxi-cab service, nevertheless does so, third persons who have 
sold taxi-cabs to the company or have been employed to drive them may have no legal 
right to recover payment from the company. We consider that, as now applied to companies, 
the ultra vires doctrine serves no positive purpose but is, on the other hand, a cause of un- 
necessary prolixity and vexation. 

5. Should the objects and powers of the Company be set out in considerable 


detail or set out shortly in general terms? 


The clause containing the objects of the company is one of the most 
important parts of the memorandum of association. Objects should state with 
as much clarity as possible the trades, businesses or fields of industry which 
the company is formed to carry on. It is advisabie to use broad general terms in 
a short form rather than long and detailed clauses. If the incorporators of 
the company desire a wide range of activities, necessitating a number of objects 


clauses then there should be an interpretation clause excluding the operation of 
the eiusdem generis rule. 


®Gower, Modern Company Law, pp. 86-7 
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Once the objects have been stated the company has conferred upon it all 
powers reasonably requisite to the attainment of these objects. Section 19 of 
the Companies Act states that a company shall have the powers therein set 
out for the purpose of carrying out the objects of the company unless the 
power is expressly excluded. Powers should not be confused with objects. An 
object is the trade, business or industry which the company intends to carry on. 
A power is simply the right and authority to attain the objects. 

The confusion between objects and powers has resulted in the memorandum 
containing what are interpreted by the courts as objects clauses which at the 
time of incorporation were intended to be power clauses only. There has also 
developed a body of law to the effect that a stated purpose in a memorandum 
is presumed to be the trade or business of the company. As we are all aware if a 
venture of a company is its trade or business then it will be taxed on the gain 
derived therefrom. The confusion between power and purpose has long been 
recognized: 

There has grown up a pernicious practice of registering memoranda of association which, 

under the clause relating to objects, contain paragraph atter paragraph not specifying or 

delimiting the proposed trade or purpose, but confusing power with purpose and indicating 
every class of act which the corporation as power to do. The practice is not one of recent 
growth. It has now arrived at a point at which the fact is that the function of the 
memorandum is taken to be not to specify, not to disclose, but to bury beneath a mass of 
words the real object or objects of the company with the intent that every conceivable form 

of activity shall be found included somewhere in its terms. Such a memorandum, is not, I 

think, a compliance with the Act 

Some of you may have read the recent decision in McMahon and Burns v. 
M.N.R.' A company, carrying on the business of underwriters, had made a 
private investment in one of its own securities and had recorded the same in a 
private investment account which it kept. On the sale of the security a gain 
was made and the gain was held to be income. The learned judge in the Ex- 
chequer Court stated that the transaction, even though regarded as an invest- 
ment by the taxpayer, was part of the business of the company: 

The Appellant’s memorandum of Association provides for particular species of business 

exercised in the purchase and sale of pipe-line debentures and a profit ensued from the 

exercising of such business. 
It would be interesting to know what the court would have said if the objects 
clause of the company had simply stated that the company’s objects were to 
“carry on the business of an underwriter, broker or dealer” and nothing more. 

My own impression is that the taxpayer would have had a better chance of 
success. It can be seen from the above that there is a presumption that the com- 
pany’s business is stated in its objects clause. The taxe consequences of this pre- 
sumption may be costly. It must always be remembered that the Memorandum 
of Association can be amended to include other objects and a new company 
can be formed to carry on new ventures. 


6. What is the nature of the restrictions on private companies and where 
should they be placed, in the Memorandum or in the Articles? 


A private company is defined by the Alberta Companies Act as a comp- 
any which by its Memorandum or Articles: 


7[1956] Ex. CR. 364 
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(a) restricts or prohibits the right to transfer any of its shares; 
(b) limits the number of its members to fifty or less; 
(c) prohibits any invitation to the public to subscribe for any shares or debentures of the 
company. 
The latter two of these three elements pose no difficulty and are generally ef- 
fected in language almost identical to that of the Act. 


It is the first element which gives rise to difficulty. The restrictions or 
prohibitions cover a wide field and vary from a brief provision prohibiting a 
transfer of shares unless the same is approved by the directors to complicated 
provisions granting to other shareholders what is, in effect, a pre-emptive right 
to purchase shares offered for sale. 


The provision placing approval in the hands of the directors is more suitable 
for use in the incorporation of a subsidiary where simplicity of operation is 
desired. Where a company is to be incorporated to carry on the business of 
a single proprietorship or partnership, it would be more desirable to provide a 
more complete machinery for transfer. This is particularly important in the 
case of a partnership. By the very nature of the association a partner may find 
it impractical to continue in business with his associates and in most instances 
it is not desirable to preclude him from disposing of and realizing on his in- 
vestment by an outright refusal of the Board of Directors of the company 
to register a transfer. 


Here are some examples of clauses which might be used in the incorporation 
of a private company to acquire a partnership: 
(1) No share may be transferred to a person not a shareholder as long as any shareholder 


is willing to purchase the same; provided that such a transfer may be made to a non- 
shareholder if approved by the Board of Directors. 


(2) If not approved by the Board of Directors the following procedure becomes effective: 


{a) a transfer notice is given to the company specifying the details of the shares offered 
and the fair value of the shares in the opinion of the proposed transferor. 


(b) unless otherwise determined by a special resolution of the shareholders the shares are 
then offered to the other shareholders pro rata to their existing holdings. 


(c) a time is set for acceptance. 


(d) the purchasing shareholder indicates his willingness to purchase by a further notice 
which also sets forth whether the cransferor’s fair value is accepted. 


(e) if the transferor’s fair value is not accepted, the fair value is determined by the 
company’s auditor. 


(f) once that fair value is determined and the purchase price paid, the company may 
effect the transfer. 


(g) if the other shareholders are not interested and the sale is not completed within 
the limited time, the proposing transferor may transfer the shares to any person 
at a price not less than the agreed fair value. 


One of the main precautions in using such restrictions is that a qualified 
auditor must be appointed by the shareholders of the company who will be 
available to ascertain a fair value. In making such an appointment, the 
solicitor of the company should draw to the attention of the auditor the 
nature of the restrictions and his duty in respect of them. 


A solicitor should also consider the effect of death of a company share- 
holder. The solicitor might consider whether or not an insurance scheme 


should be established whereby there would be funds made available for the 
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purchase of the deceased’s shares thereby making money available for the pay- 
ment of succession duties if that is a problem. 


The Alberta Companies Act provides that restrictions may be placed either 
in the Memorandum or the Articles. The present trend in Alberta is to use 
the Articles, a trend I favour because: 


(a) the Articles contain a more complete picture of the basis on which the affairs of the 
company are to be run 


(b) that, if any changes become desirable, it may be effected merely by special resolution. 


If,-on the other hand, the restrictions are placed in the Memorandum, the 
Companies Act does not have any clear method of amendment if we keep in 
mind s.35 of the Act which reads: 
A company shall not alter the conditions contained in its Memorandum, except in the cases 
and in the mode and to the extent for which express provision is made in this Act. 
It is suggested the only possible way to effect such amendment would be by 
special resolution of the shareholders approved by the Court as a reorganization 
of share capital pursuant to s.42 of the Act. 


7. Are the contents of Table A satisfactory for private and public companies? 


The answer is that Table A is not satisfactory. 

There are nine sections in our Companies Act which use the words “if se 
authorized by the Articles” or words to that effect. Table A takes advantage 
of one complete section and part of another, leaving therefore, eight sections 
of our Act which are not utilized if Table A is used. Those sections are: 

s.40 dealing with alteration of share capital. 

s.41 dealing with increase, consolidation, conversion and subdivision of share capital. 

3.64 which deals with the right to have a branch register outside the Province of Alberta 

8.75 which deals with the right to issue “share warrants”. 

s.82(b) which permits the directors to issue shares as dividends. 


s.100(a) which gives the company right to issue bonds, debentures, debenture stock, notes 
obligations or fully paid preference shares upon conversion. 


s.103(1) which gives the company the right to authorize payment of a commission on the 
e of shares. 


s.124 which allows a company the use of another seal which may have on its face the name 
of the province, state or country where it is to be used. 


The powers given by ss. 40, 41, and 82(b), I would suggest are essential 
in the Articles of both private and public companies. The powers given by 
ss. 64 and 124 are only required where the company may do business outside 
the province. The powers given by ss. 75 and 100(a) and 103(1) are more 
applicable to public companies. 

Without going into the question of whether the Articles are drafted for the 
protection of management or shareholders it is suggested some consideration 
should be given to the following: 

1. The insertion of a clause which will permit the company to use what is 
called a “round-robin” resolution. Such a clause provides that a resolu- 
tion signed by all directors shall have the same force and effect as one 
passed at a meeting of the directors. 

2. Whether the Articles should follow Table A and include a provision for a 
director to hold a share in the company. This requirement is imposed by 
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the Articles, through s.79. In certain private companies it may be dis- 
advantageous from a tax point of view. There are situations where it is 
desirable to have a person a director and yet not a shareholder. 

The Notice required for a general meeting under Table A is 7 days. If 
the company is a public company it may in the future have its shares 
listed for trading on the American Stock Exchange, in which case the 
seven days should be changed to ten. 

By reason of Article 62, Table A, a director who has an interest in a 
contract is not entitled to vote. By s.60(a) (4) of the Act such a Director 
is prohibited from voting uniess the articles otherwise provide. 

Article 61 in Table A requires a resolution for the use of a seal. It is 
suggested that it is not advisable to have such a requirement. 


». Where the company is a public one it is suggested there should be some 


provision for indemnifying officers and directors, particularly in the 
case of a public company. 
Article 58 provides a limit on the borrowing power of the directors, and it 
is suggested this limit is too harsh for normal business activities. 
Article 78 gives the company the right to declare a dividend, and it is 
suggested that the Directors are in a better position to decide upon the 
declaration of a dividend. 

In the case of a public company it is desirable to have provision for the 
appointment of committees and provisions for their operation. 


. Clause 17 of Table A deals with the fee to be charged on the transfer of 


shares. It is suggested that if the company is a public company and 
its shares may be listed on the American Stock Exchange the clause 
should be varied to give the Directors the right to decide if a fee should 
be charged. 


1. Article 91 provides that a copy of the Balance Sheet and Report of the 


Directors be sent to all persons entitled to receive notice of general 
meetings. It is submitted it should be left to the discretion of the 
directors whether the company should go to the expense of mailing copies 
to all shareholders. 


. Article 73 of Table A provides that the President be Chairman of the 


Board of Directors. In public companies the position is often held by 
another person, and this matter should be left in the discretion of the 


directors. 
In conclusion, if Table A is not to apply it should be so stated in the 


first of the substituted articles. Moreover if Table A is used in whole or in 


part it should be reproduced with any changes and a copy tiled in the minute 
book. 


8. 


W hat factors should be considered in determining the share capital of a 
company? 


The amount of authorized capital is the first factor to be determined in 


the light of the nature and size of the undertaking, bearing in mind the ratio 
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which it is desired to maintain between issued share capital and ioans by share- 
holders. The incorporators must then consider: 


1. Whether shares having a nominal or par value or shares without par 
value are to be used in the first instance. In the usual private company where 
only a nominal number of shares are issued to define the respective interests 
of the participants, it is preferable to use par value shares. However no 
par value shares will be more useful if the venture is speculative and it is desired 
to place the company in a position to be able to issue shares as fully paid in 
the first instance at a low price. This is more applicable to public companies 
where it is desirable to create initial interest and permit the interest to keep 
pace with the hoped-for increase in the value of the company’s assets. There 
would also appear to be a psychological advantage in being abie to offer no 
par value shares for sale to the public at a price of $1.00 per share rather 
than shares having a par value of 10c at $1.00. 


There are two further observations that should be made with regard to no 
par value shares. Firstly, the Alberta Companies Act. as patterned on the 
English Act, contains many sections which are not readily applicabie to no part 
value shares. One particular example is s.45 with respect to the form of minute 
on reduction of capital. Secondiy you must make certain that the articles of 
the company are adapted to no par value shares. For example, with respect 
to dividends, Article 81 of Table A states: 

Subject to the rights of persons, if any, entitled to shares with special rights as to dividends, 

all dividends shall be declared and paid according to the amounts paid on the shares. 

The last phrase causes some difficulty where it is desired to pay equal dividends 
on all shares regardless of the amount paid for the individual shares. 


2. Another factor to be considered is the voting rights to be attached to the 


shares. In the case of a sole proprietorship there may not be any necessity for 
the shares carrying different voting rights. However, if incorporation is em- 
ployed as a means of fixing the value of the incorporator’s estate for succession 
duty purposes and the incorporator is to receive preferred shares with his 
beneficiaries taking common then the preferred should possess voting right: 
until redemption or cancellation. 


In the case of incorporation of a partnership it may be important to deter 
mine that the shares of each participant entitle him to elect a stated number 
of members to the Board of Directors. 

It may be desired to employ the system of cumulative voting. This is a 
method frequently employed in the United States and is generally employed in 
the election of directors. Under this system a shareholder is allowed to cast 
a number of votes, related to the number of shares he holds and the number o! 
vacancies. He may cast the whole number of votes available to him for one 
person or he may distribute them as he sees fit. Minority shareholders are 
given a better opportunity to secure representation under this system. Cumula-- 
tive voting has recently been recognized in Ontario, and provisions are to be 
be found in the Corporations Act, 1953. S.114 (1) of our Act provides for 


non-cumulative voting, unless otherwise provided for. You must also con- 
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sider our clause 73 (2b) which deals with voting requirements where a company 
has different classes and series of shares. 


3. The use of preferred shares will be considered in the following situations, 
amongst others; 


(a) where incorporation is desirable for succession duty purposes and to 
insure continuity. 


(b) where funds are to be advanced by others to an incorporator. Preferred 
shares will be useful in such a situation of the person advancing shares 
does not demand a secured position. In such a case it is desirable 
to make the preferred shares cumulative to insure the return of a pre- 
determined rate of return and redeemable so that the company may 
retire the debt. 


(c) where the operations of the company indicate that its profits will be 
such as to permit it to take advantage of the provisions of Part 11 
ot the Income Tax Act. In such a case it is not necessary to be 
unduly concerned about the cumulative feature. 


In any event it seems that any Memorandum of Association should contain 
a clause permitting its shares to be issued with preferred or other rights in the 
manner referred to in s. 73(1) of the Alberta Act. 


+. A fourth factor to be considered is pre-emptive rights. In the United 
States there is frequent use of a provision, in private companies, requiring 
that shares be offered to existing shareholders, pro rata. Such an offer helps 
o preclude dilution of minority interests. It is useful only in small private 
companies, and the use of such a provision is limited by the fact that: 


(a) shareholders cannot always protect their interests if they cannot atford to purchase the 
additional shares. 


(b) the variery of shares now in use make it difficult to determine a basis on which to offer 
the shares. 


(c) the opportunity to acquire additional capital and, in effect. advance the position of existing 
shareholders becomes too restricted. 


QO 


. What organizational steps should be taken after incorporation? 


Once a certificate has been issued, the first meeting of the provisional 
directors may be set. A clause in the Articles usually states that such 
directors are to continue as permanent directors of the company until replaced. 
At the first meeting the organizational steps are taken in the adoption of a seal, 
the torm of share certificate, banking resolutions, election of additional direc- 
tors, resignation of provisional directors, passing of a resolution regarding the 
registered office, and depending on the circumstances an allotment of shares. 


A meeting of shareholders is generally held immediately after the first 
meeting \of directors in order to adopt the necessary banking resolution en- 
titling the directors to borrow, hypothecate and pledge. A iater meeting of 
directors should be called if and when the agreement for the purchase of assets 
ot the company is drafted. The returns required to be filed with the Registrar, 
the notice of registered office, the notice of Directors, and the return of al- 
lorment of shares are to be filed. In this connection s. 81 of the Act requires 
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the filing with the Registrar of the appointment of any Manager and any change 
in his of fice. 


10. What are the Records required by the Alberta Companies Act to be 
kept by the company? 

The following records are to be kept: 

Register of Members. (ss.58-64) . 

Register of Company’s Directors and Managers (ss.81, 82). 

Register of mortgages (ss.90, 92). 

Books of Account (ss.108-111). 

Minute Book (s.116). 


Nm oe 
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One of the practical problems a lawyer faces is to see that his client is 
aware of certain requirements of the Act which includes keeping the above 
mentioned books and records. When private companies are involved records are 
sometimes left with the solicitor. It is important that the client be familiar 
with the requirements of the Act as non-compliance is an offence. 

The problem is solved in one of two ways. One is to furnish the client with 
a copy of the Act. In Ontario the Provincial Secretary forwards an up-to-date 
copy of the Act upon incorporation. The other procedure is to prepare a brief 
memorandum on the various requirements of the Act. In some ways this is 
more desirable as references to the Articles of the individual company can be 
incorporated. 

The Act does not specify the form which the various books and registers 
must take. In practice, special books are not kept and a recommended prac- 
tice is to use a loose leaf book, appropriately divided. It is also suggested that 
the minute books of the meetings of Directors and shareholders be kept sep- 
arate, as the shareholder is entitled to see the minutes of the shareholders but 
not of directors. 


11. What are some considerations with respect to shareholders’ meetings? 

General meetings are dealt with specifically by ss.112-115 of the Act. 
This is a particular problem with private companies because they rarely hold 
general meetings. This is, of course, an offence under the Act. Everyone 
concerned with the practice of company law should be concerned to discover 
some way to insure compliance with the Act. Firstly it provides the share- 
holders with some opportunity to guide the affairs of the company, and second- 
ly, it seems only proper that persons taking advantage of the provisions of 
the Companies Act ought to be bound by its obligations. 

Perhaps you will feel the best way to assure compliance with the Act is by 
the incorporating solicitor taking a position as director and assuming responsi- 
bility for its books and records. It seems to me such a course is not desirable 
as it infringes upon the solicitor’s obligation to advise and handicaps him in 
that duty. The undesirability of taking an appointment as director is best 
illustrated in the case of an incorporated partnership when the old partnership 
disagree and the solicitor finds himself in the difficult position of having to 
make decisions with respect to the policy and operations of the company. 
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Insofar as general meetings are concerned shareholders act through resolu- 
tions and it is now common to have resolutions signed by all those entitled to 
vote having the same force and effect as a resolution passed at a general 
meeting. . 

It should be pointed out that the Alberta Act distinguishes between extra- 
ordinary and special resolutions. The initial distinction between the two was 
the length of notice required to be given. By reason of recent amendment the 
distinction does not bear the same weight and the extraordinary resolution is 
something of an anomaly. 

The Act provides that auditors are to be appointed at and financial state- 
ments are to be laid before general annual meeting. Every incorporator should 
abide by these provisions. It is also customary to provide that at each annual 
meeting the Directors retire and the offices be filled. These three matters 
comprise the essential matters to be dealt with at the meeting. 

Insofar as financial statements are concerned, it should be noted that these 
statements are to be laid before the meeting by the directors. For that reason it 
is desirable to have the statements approved at a prior meeting of the Directors 
when it will also be proper to authorize the calling and holding of the general 
meeting. 

At the time of the meeting it will be necessary to see that a quorum is 
present and that any proxies filed are in order. It will also be necessary to con- 
form with the requirements as to the election of directors. 

















12. How are changes in share capital carried out? 


A change in share capital may be effected by: 

|. Extraordinary resolution (section 40). 

Resolution of the Board of Directors (Section 40). 
Special Resolution (Section 41). 

Special Resolution confirmed by the Court (Section 42). 


Ww bo 
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The method used depends on the nature of the change to be effected. 
Inder the first three methods the power must be given by the Articles of Asso- 
ciation. If the Articles do not contain a provision then you must proceed 
under section 42. Section 42 might be referred to as “the catch-all section”, 
as it uses the words “modified the provisions contained in its memorandum 
sO as to reorganize its share capital, in any way”. To obtain a court order it 
is necessary to make application by Petition to the Supreme Court. Usually 
an affidavit is filed in support and it is suggested that such an affidavit should 
contain: 

The full name of the company and date of its incorporation; 
A statement that the Petition has been read and that it is true and correct; 
A copy of the memorandum and any changes thereto; 


4. Details of when the Notice calling the Special Meeting was mailed and a 
copy of the notice; 


5. Verification that a copy of the said notice was mailed to all shareholders; 
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Information concerning the requirements of a quorum and that the meet- 
ing was held and a quorum was present; 


“MI 


The special Resolution passed at the meeting and the voting thereon; 

8. A letter from the Registrar of Companies or statement that the company is 
in good standing; 

9. Where there is a reduction in capital, a list of the creditors or a statement 

that there are only current accounts. The reason for the reduction should 

also be stated. 


If the application is for a reduction of share capital, the following points 


should also be considered: 

(a) That a notice of the application be sent to all creditors 

(b) Section 45 requires a minute approved by the court, the minute should 
therefore, be part of the order. 

(c) If the company is a public company and has its shares listed for trading 
on any exchange it is necessary to have the name of the company changed 
at the same time. 


For details of the Petition and affidavit, the Encyciopedia of Court Form: 
and precedents in Civil Proceedings is recommended. 


13. What are some of the considerations to be kept in mind in terminating a 
company’s existence? 

Firstly, there should be some advice, which would properly go under the 
answer to question one; that is, every incorporator should be fully advised as 
to the difficulties and procedure involved in terminating the existence of a 
company. I have in mind, in particular, the situation facing a person who 
has been a minority partner as he cannot dissolve a business he feels is improper- 
ly operated in the same way as he could dissolve a partnership. 

Dissolution is covered by Part X of the Alberta Companies Act at great 
length. The appropriate means must be chosen for termination in the case o/ 
each company based on the relative facts. Particular reference may be made to 
s. 158 which provides for the removal from the Register of companies which 
are in default or defunct. A careful reading of this section may disclose a 
prompt and effective way of achieving termination where there are no debts 
or liabilities. 

One must not overlook the income tax considerations and particular refer- 
ence is made to s.81 of the Income Tax Act, wherein it is stated that on the 
winding up of a company, a dividend shall be deemed to have been received at 
the time of the winding up by each shareholder equal to the lesser of 
(a) the amount of the value of the funds or property so distributed or approp- 

riated to them, or 
(b) his portion of the undistributed income then on hand. 


One of the first steps then is to have the auditors of the company calculate the 
undistributed income of the company and to have the Taxation Division check 
the computation. 
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The decision then to be made is whether to wind up the company or to 
postpone the proceeding until the undistributed income can be reduced. 

Another section to keep in mind is s.52(2) of the Act which states that 
every assignee, liquidator etc., before distributing property under his control 
shall obtain a certificate that there are no outstanding taxes. 


This section can be employed to determine whether a particular venture of a 
company is or is not liable to assessment prior to the actual winding up. 


*A panel discussion presented to the meeting of the Alberta Section of the Canadian Bar 
Association, held at Calgary in January of this year. Members of the pariel were: D. J. 
Sherbaniuk, B.A., LL.B.; R. G. Black, B.A., LL.B. of Chambers, Might, Saucier, Milvain, 
Peacock, Jones and Black; R. B. Love, B.A., LLB., of Macleod, McDermid, Dixon, Burns, 
McColough, Love, and Leitch; and W. D. ” Dickie, B.A., LL.B. of Sanford and 1 Dickie. 

















THE HONOURABLE WILLIAM LEGH WALSH 
G. H. Streer* 


The period from January 28, 1857 to January 13, 1938, is the span of the 
lifetime of William Legh Walsh, successively, a most distinguished counsel in 
Canadian courts (1904-1912), a Judge of the Supreme Court of Alberta 
(1912-1931), Chancellor of the Anglican Diocese of Calgary (1927-1931), 
and Lieutenant-Governor of Alberta (1931-1936). His lifespan saw his 
native Canada develop by slow stages from the colonial status it occupied at 
the date of his birth in 1857 into a fully autonomous nation which in recent 
years is achieving the full development of its potentialities. 


The ideal development of body and mind—the mens sana in corpore sano 
—is exemplified in the career of “Daddy Walsh” as he came to be lovingly 
known to a host of friends throughout his long life. His tall, straight, alert 
and manly figure, his bright eye and elastic step even when well past the 
threescore year mark are characteristics well remembered by all who knew him 
in his later years in Edmonton, as well as his great dignity, his keen sense ot 
humor and his intense interest in all public affairs, religious and political. 


During his boyhood and young manhood in Simcoe, Ontario, he lived the 
normal, typical life of a youth in the last decades of the nineteenth century. 
He was a member of the Simcoe cricket team, a game which in those days 
had a tremendous following for both spectators and players; he also was a 
better than average tennis player, a game which fortunately has retained 
among the youth of today some, though not all, of its popularity. He was 
also throughout the greater part of his life an ardent curler and, as intensely 
interested in the rugged game of lacrosse as we are today in that equally rugged 
game of rugby football. 


In later years, he maintained his naturally fine physique by an ardent 
adherence to the game of golf, which he took up soon after going to Calgary. 
The way in which he became interested in the game is an amusing story. 
The late Judge and a friend of his, Bill Georgeson, a well-known Calgarian, 
met one evening in 1912 at the Ranchmen’s Club. Neither had previously 
had any experience with golf but, this nothwithstanding, they decided on a 
contest for a wager of five dollars; this a gratified Judge ultimately pocketed 
boasting thereafter of never having lost a golf game. His love of the game 
persisted throughout his life. He was a charter member of the Calgary 
Golf and Country Club, its president in 1919-20, a distinction he shares with 
many distinguished men. He donated the handsome Walsh Trophy in 1924 
which in Alberta golf circles is still a prized trophy 


Nore: This is the first of a series of articles om Alberta judges, the second of which will 
appear in the next issue. 


*George H. Steer, Q.C., M.A. (Queen’s), LL.D. (Alta.), LL.D. (Queen’s), Honorary Profes- 
sor of Law, and member of the firm of Milner, Steer, Dyde, Martland and Layton. 
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William Legh Walsh left Simcoe in 1874 at the age of seventeen to become 
an articied student-at-law at Ontario’s Osgoode Halli in Toronto. It is in- 
teresting to take our minds back to the public and secondary schools of those 
days supplemented for the lawyer by a system of legal education which had 
not then attained its high degree of present-day excellence; one wonders 
whether the development of so many first rate intellects under this system, 
such as that of the subject of this article, was not due to the degree of self- 
reliance incuicated by the subjects and methods of study in the lower schools, 
and again upon the emphasis upon personal application in professional 
schools. The late W. N. Tilley, distinguished Canadian counsel, always 
maintained that the system of service under articles was the best method by 
which a young man should begin his mastery of the law. One of the men of 
great intellectual power whom the system produced was Walsh J., who became 
well known throughout Canada as an able counsel and gifted judge, especial- 
ly in the trial of criminal cases. 


He was admitted to the Law Society of Upper Canada as a solicitor in 
1879 and as a barrister in 1880. Returning to Simcoe, he became a junior 
partner in the firm of Ansley, Siaght and Walsh. The quality of the man is 
shown by the fact that within two years of his call he became a partner of 
that great Canadian legai and political figure D’Alton McCarthy practising at 
Orangeville, Ontario, the firm name being McCarthy, Walsh and Hughson. 
With that firm he remained until 1890 from which year until 1910 his name 
appears as practising at Orangeville either alone or in partnership with a 
brother-in-law, j. INN. Fish, under the firm name of Walsh and Fish. In 
fact, in 1900, at the age of 43, he opened a practice at Dawson City in the 
Yukon Territory two years after the opening of the Klondike gold rush. Per- 
haps he intended to return to Orangeville, but the call of the West—fortun- 
ately for the West—became too strong for him; as for so many others of us 
from Eastern Canada, it was; 

Not by Eastern windows only 

When davlight comes, comes in the light. 

in front the sun climbs slow how slowly 

But Westward look, the land is bright. 

in 1903 he was appointed a King’s Counsel and from this date on his name 
appears in the reports of cases tried as counsel in the Yukon and North-West 
Territories. It was as a member of the bar of the North West Territories 
that in 1904 he opened the last phase of his career as a distinguished counsei 
in partnership with M. S. McCarthy, a nephew of his former Orangeville 
partner, who came West in 1904. 


Te also played a conspicuous part in the formation of the Law Society 
ot Alberta, The first Ordinance respecting the legal profession in the North- 
West Territories had been passed by the Lieutenant-Governor-in-Council,, 
December 18th, 1885. From that time untii the incorporation of the Law 
Society of the North-West Territories by Ordinance 21 of September 19, 
1898, the practice of law in the Territories was controlled by the Government 
which collected fees from advocates, as they were called, who were entitled to 
practise in the Territorial Courts. Then, in September 1898, the Law Society 
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of the North-West Territories was incorporated by ordinance. On the rolls 
of this Law Society of the Territories listing advocates entitled to practise, the 
name William Legh Walsh appears as Number 217. His name is preceded 
and followed on that role by those of many great lawyers who like him achieved 
distinction in their profession. 


In 1907, the Law Society of Alberta was incorporated and Walsh Q.C., 
was a charter member because he was one of “the persons who on the coming 
into force of this Act are enrolled as advocates of the North West Terri- 
tories and are resident in the Province of Alberta.” From this time on the 
advocates were known as Barristers and Solicitors. He was one of the first 
Benchers of the Society and continued activity in this office until April 3rd., 
1912 when he was appointed to the bench of the Supreme Court of Alberta. 


Prior to his appointment to the Bench, his last major assignment as 
counsel was presenting the Province’s case in the celebrated case of The King v. 
The Royal Bank of Canada’ which in its stages through the courts still makes 
interesting reading, political as well as legal. 


As a member of the Bench, Mr. Justice Walsh was a model judge. His 
career was characterized by Bacon’s admonition “to walk in the light that men 
might see that no particular turn or end led him but a general rule”. He was 
not the over-speaking Judge whom Bacon has described as “no well-tuned 
cymbal”. He had the grace to sit in silence even for days at a time not 
attempting “first to find that which he might have heard in due time from the 
bar”. Never did he attempt to show quickness or conceit in cutting off evidence 
or counsel too short, or to prevent information by questions thought per- 
tinent. He possessed in an eminent degree the qualities which Bacon has 
described as the ideals for a Judge “to direct the evidence; to moderate length, 
repetition or impertinency of speech; to recapitulate, select and collate the ma- 
terial points of that which has been said; and to give the rule or sentence”. 

Lawyers who were privileged to appear before him will agree that the words 
just quoted contain a just description of the conduct of Walsh J. on the bench, 
and many of us recall the very kindly and sympathetic attitude displayed by him 
to the young counsel first finding his feet in Court and especially was this so 
when he was giving his judgment against you. 


The late Judge always considered that of the many cases over the trial of 
which he presided the most dramatic was the Picariello—Lassandro murder 
trial. The two accused Emilio Picariello and Mrs. Florence Lassandra were 
tried and convicted of the murder of Provincial Constable Steve C. Lawson at 
Coleman, Alberta.” Leading respectively for the Crown and the defence were 
two of Alberta’s most distinguished counsel, A. A. McGillivray, K.C. and J. 
McKinley Cameron, K.C. McKinley Cameron was led in this Appeal by one 
of our great Canadian counsel Aimé Geoffrion, K.C. So far as the case bears on 
the judicial capacity of Walsh J. it is interesting to read the Judgment of 
Mignault J. who said: 


1(1910), 3 Alta. L.R. 480, 4 Alea. L.R. 249, 3 W.W.R. 994. 
251923} 1 W.W.R. 645; Supreme Court of Canada, [1923] 1 W.W.R. 1489. 
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In expressing my entire concurrence in the reasons for judgment of my brother ? 

desire merely to add that never, in my short experience on the Bench, has the charge of a 

trial Judge been subjected to a closer scrutiny and a more searching criticism than that of 

the learned trial Judge in the present case. Obviously it never was intended that the Judge 
should deliver a lecture on the law to the jury; all that he can or should do is to give them 
such explanation of the law applicable to the evidence as will enable them to properly dis- 
charge their important duty. In doing so, it is not to be expected that the trial Judge will 
use technical language, nor would it be reasonable to weigh expressions in his address as is 
done in the case of pronouncements of the Courts or disquisitions of writers on the law. 

Measured by the proper test, I think the learned trial Judge’s charge with what he added 

to it, sufficiently instructed the jury, in view of the evidence, on the differences between 

murder and manslaughter and the defences which the prisoner’s counsel had 

to substantiate by cross-examining the Crown’s witnesses. 

Mr. Justice Walsh’s interest in politics and public affairs commenced prior 
to his coming West. He was elected Mayor of Orangeville for three terms and 
was a Conservative Candidate in the Federal Election of 1895 in the Cardwell 
constituency. This was the Manitoba School Election which, on the issue 
of The Remedial Bill defeated the government of the successors of Sir John 
A. MacDonald and swept Sir Wilfred Laurier into power, dashing the hopes 
for a political career of the 38-year-old Conservative candidate for Cardwell. 

He was defeated for the Mayoralty of Dawson City and, in what is now an 
amusing story he lost the Federal nomination for the Dawson City riding in a 
Federal By-Election held in 1902. Recognized as the leading counsel in the 
Yukon Territory and a citizen of great popularity, it seemed certain that 
Walsh Q.C. was assured of the Conservative nomination. It is related that at 
a meeting of the Conservative executive, a few friends of the late Joe Clarke 
(afterwards in 1919, 1920, 1935, 1936 and 1937 Mayor of Edmonton and the 
moving spirit behind the Clarke Stadium project) attended and suggested 
an open nominating convention to be attended by all political parties. De- 
spite the cognomen of “Foxy Grandpa” which had been tacked on him and stuck 
throughout his life, the prospective Conservative candidate and his advisers fell 
for the suggestion. Then, as the story goes, Joe and his friends packed the 
convention and secured the nomination for Clarke. 


He made one more attempt to give to the province the benefit of his powers. 
He was a candidate for the Legislature in 1906 in a by-election unsuccessfully 
contesting the vacancy in the riding of Gleichen, occasioned by the elevation to 
the bench of the late Mr. Justice Stuart for many years an eminent Alberta 
Appeal Court Judge and also for many years the Chancellor of the University 
of Alberta. In 1931 Walsh J. retired from the Bench to become the Lieu- 
tenant Governor of Alberta, an appointment which was the culmination of an 
interest in public affairs which characterized him throughout his life. He held 
the office of Lieutenant Governor until 1936 and maintained a keen interest in 
the public affairs of Alberta particularly the legislation introduced by the 
Government which resulted in his successor, Lieutenant-Governor Bowen, re- 
serving for the signification of the Governor General’s pleasure three Bills 
passed by the Legislature in the third session of the year 1937. The Governor in 
Council, pursuant to Section 55 of the Supreme Court Act, referred these Bills 
to the Supreme Court of Canada for its opinion as to their constitutional 
validity. The opinion of the Court resulted in the disallowance of all three 
Bills. 
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From his retirement in Victoria, B.C., the late Judge wrote for publica- 


tion a reasoned opinion adverse to the power of the Province to enact The 
Credit of Alberta Regulation Act. The opinion is noteworthy as indicating 
the approach of his mind to such public questions. He wrote: 


I have written this article because I have neither seen nor heard of any reasoned argumeni 
either for or against the validity of this Act. So far as my observation goes its proponents 
have contented themselves with simply saying that it affects only property and civil rights in 
the province, and so it is quite valid, while its opponents simply say that is is banking 
legislation and therefore ultra vires of the province and both sides leave it at that. 

This legislation and its disallowance are matters of grave public concern. It is in the public 
interest that the power of the legislature to enact it should be discussed calmly, intelligently, 
and without prejudice. I have put forward the very strong view that I hold as fully and clearly 
as | am able to, and I hope quite dispassionately that who holds the other view 
will do the same. 





Honored by his fellow citizens to a degree that falis to only few men, death 


came to William Legh Walsh at Victoria, January 13, 1938 in the 8lst year 
of his life. To the gratification of his fellow Albertans he had chosen Calgary 
and Alberta, the scene of his distinguished labors as his burial place. Fol- 
lowing the simple and profoundly moving funeral service in the Anglican 
Pro-Cathedral of the Redeemer, he was buried within sight of the magnificent 
and awe-inspiring panorama of mountains and foothilis which is Calgary's 
greatest natural heritage. 








Under the dark and starry sky 
Dig the grave and let me lie 
Gladly I lived and I gladly die 

. And I lay me down with a will. 


This be the verse you grave for me 
Here he lies where he longed to be 

Home is the sailor, home from the sea, 

And the hunter home from the hill. 





HOLLINGTON v. HEWTHORN IN CANADA 


E. R. SHymxa* 


It is now nearly fifteen years since the English Court ot Appeal, in Holling- 
ton v. Hiewthorn.’ purported to re-establish, as a basic evidentiary principle, 
that a previcus conviction is no proof whatsoever of the facts adjudicated 
upon when these same facts come in question in a subsequent civil action 
against the former accused. This article is an attempt to assess the current 
position in Canada of this decision, and to show that the principle enunciated 
therein is of dubious origin, resting on foundations as weak in law as i 
logical and social desirability. 


While this subject is weli treated in the leading textbooks, and while 1 
has received exhaustive attention elsewhere, notably by Cowen and Carter in 
their Essays in the Law of Evidence,” the proposition that a finding of fact 
that can hang a man is of no value in determining his liability to pay a few 
thousand dollars is so startling that it can easily bear re-examination. In 
addition, Canadian courts, whether from disinclination or otherwise, have 
given the problem very much less consideration than it deserves, and sub- 
sequent Canadian judicial acceptance of the Hollington rule, especially in 
recent years, has brought us very close indeed to a point from wich it will be 
impossible to retreat other than by iegislative enactment. It is surely, then, 
not unreasonable that we should consider very carefully that which is now 
poised on the verge of legal dogma. 


In considering this problem we shall attempt tirst to counter the argu- 
ments advanced in favour of the exclusionary rule, notably by Goddard L.]. 
{now L.C.J.) in Hollington v. Hewthorn; secondly, to present the Canadian 
reaction to the problem, both before and after the Hollington decision; and, 
lastly, to advance the more cogent of the many arguments in favour of the 
admission of such evidence. 


i 
What then were the reasons given by the Court of Appeal in Hollington 
v. Hewthorn for the exclusion of conviction evidence? The major reason 
given is that the conviction is no more than opinion evidence. Dean Wright 
argues that since the opinion “rule” itself has been immune from neither 


criticism nor exception, it should not now be invoked as justification for another 
rule, the effect of which is to exclude relevant evidence. Indeed, the opinion 


*E. R. Shymka, B.A., Third Year Law. 


‘Fiollington v. F. Hewthorn and Co. Ltd. et el., {1943} 1 K.B. 587, [1943] 2 All E.R. 35 

“Cowen and Carter, Essays in the Law of Evidence, {ist ed., 1956). 

°C. A. Wright, (1943), 21 Can. Bar Rev. 653 at p. 658. Wigmore, without elaboration, 
has stated that the opinion rule is not “intrinsically applicable” in this context; presumably 
because judgments in a criminal case are generally treated as tindings of tact. Wigmore, 
A Treatise on the Anglo-American System of Evidence, (3rd ed., 1940), s. 1671a. 
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rule has been so reduced by exceptions, both common iaw and statutory 
that st has been iaid down in the Model Code of Evidence that, subject to 2 
tew exceptions, al] opinion evidence is admissible.” To the extent that the 
Yodel Code approximates the actual position in modern Canadian law the 
invocation ot the opinion “rule” is a very dubious justification for the exclusion 
of conviction evidence from a subsequent civil proceeding. Yet, having ar- 
rived at the conclusion that a conviction was mere opinion, Goddard L.]., speak- 
ing tor the Court of Appeal, thought it unreasonable that “more weight ought 
to be given to a conviction or a decree nist than to anv other judgment.” 
However. the law does give special weight to convictions: by the Evidence 
Acts, for instance, it 1s provided that a witness may be questioned as to 
whether he has been previously convicted, and, it he deny the tact, it may be 
proven. And. as Dr. Goodhart states: 


if a conviction does not tend to prove anvthing except that the person has been 
convicted then at is difficult to justify the admission of such a question, much iess to ex 
plain the direct encouragement given to it by statute 


Indeed, so patent is the weakness of the argumenr that conviction evidenc: 
should be excluded as “opinion”, that we can say with Dean Wrigh:: 
To state that a civilized community is wiliing to see a man hanged on such a finding 
fact but to treat such finding as a mere opinion in a subsequent case involving a matter ct 


dollars and cents. is a reflection on the administration of justice, as well as an ottence zo 
common sense. 


A second reason given by Goddard L.J. tor the exclusion of conviction 
evidence was that it is hearsay. Phipson regards this reason as invalid on the 
ground that if this were the only objection, then the convicting judge could 
be called to testify at the civil trial. The proponents of the Hollington 
decision have never given the slightest indication that they would ailow this 


T 
as 


i 


In Hollington v. Hewthorn, the trial judge had taken refuge in the 
maxim that res inter alios acta alteri nocere non debet.’ However. in the 
Court of Appeal, Goddard L.j. deprecated reliance on the maxim. His 
Lordship said: 

li is difficult for a layman to understand why it is that it A prosecutes B, say, for doing him 

grevious bodily harm, and subsequently brings an action against him for damages for assault 

this doctrine should apply so that he cannot use the conviction as proof that B did assauit him 

The “alios” can only be the crown who, in the case of what is commoniy called a privat« 


prosecution, is no more than the nominal prosecutor. I: is for this reason thai we hav: 
stressed the question of relevancy +” 


As Cowen and Carter have pointed out, it is not only to the layman tha: 
this rule of excluston does not commend itseif of comprehension.'' However 


‘American Law Institute, Model Code of Evidence, 1942, cule 403 
“The Canada Evidence Act, R.S.C., 1952, c. 307, s. 12: The Alberta Evidence Ace, RS. 
1942 c. 106, s. 25 
‘Goodhart, (1943), 59 L.O.R. 299 at p. 301 
"Wright, loc. cit., supra. 
“Phipson’s Manual of Evidence, (7th ed., Burrows, 1950), at p. 177 
®Supra, footnote 1, at pv. 596 
1] bid., at p. 596 


_ 


'!Supra, footnote 2, at p. | 


— 
ar 
ai] 








chere is an even better reason that the one given by Goddard L.J. why the 
raaxim is an unsound justification for exclusion, and that is that the maxim has 
reference only to the law of estoppel (conclusiveness) and is wholly irrele- 
vant to the question of admissibility (evidentiary effect).'” Yet it might be 
noted that even it we allow the maxim to operate in this area of admissibility, 
to which it most emphatically does not belong, there are many cases such as 
Hollington v: Hewthorn itself in which the maxim, by its very definition, has 
no application, there being quite simply no alteri nocere. since the litigant 
against whom the conviction is tendered is himself the convicted person. 
Nevertheless, there are cases in which conviction evidence is tendered where 
there are alteri nocere. Thus, it was said in Shaw v. Glen Falls Insurance Co.,’ 
where, in an action between A and B, evidence of the conviction of C was 
tendered as proof of the facts therein recited against B, that the admission 
of the conviction would work a hardship against B, since he was not a partv 
to the action between the Crown and C. This hardship is said to lie in the fact 
that: 
It would be unjust to bind any person who could not be admitted to make a defence, or to 
examine witnesses or to appeal from a judgment he might think erroneous; and therefore . . . 
the judgment of the court upon facts found, although evidence against the parties, and all 
claiming under them, are not, in general, to be used to the prejudice of strangers.’+ 
From this quotation it is apparent that even an attempt to sustain the maxim on 
the ground of hardship is not possible without resort to the language of estoppel. 
{t might also be pointed out that the so-called “hardship” complained of in the 
above passage may be eliminated in the subsequent civil proceedings because 
the conviction is entered only as presumptive evidence, which may be rebutted. 
Furthermore, hardship is relative. There is just as much, if not more, hardship 
in excluding such evidence (as is indicated by the Hollington case itself), as 
in declaring it admissible. If courts are desirous of employing Latin maxims, 
then the maxim omnia praesumuntur rite esse acta is surely to be preferred.'” 
This latter maxim would raise the presumption that all convictions are right, 
and, as such, offer at least some evidence of the facts on which they are 
necessarily based. 


itl 


In some subsequent decisions, the courts have been content to rely on 
Hollington-v. Hewthorn without looking at the state of the law in England prior 
to that decision. However, some of the critics of the Hollington case have 
made such an inquiry, and their inquiry has led them to doubt Lord Goddard’s 
statement that he founded his decision on authority.'” Now, it is true that 


“Ibid., at p. 182. See aiso Goodhart, (1926), 42 L.Q.R. 144 at p. 145. 
151938 1 D.L.R. 502. 


‘4Duchess of Kingston’s case, (1776), 2 Sm. L. C., 13th ed. 644, per De Grey C. J. Phipson 
has chosen to dismiss this hardship argument thus: “This, however, though a legitimate 
ground for refusing conclusiveness to such judgment, seems no satisfactory reason for deny- 
ing them admusibility, since it 1s to be remembered that the objection of res inter alios acia 
will not suffice to exclude other and less solemn acts of strangers if relevant to the issue.” 
Phipson, Evidence, 8th ed., at p. 420. 


5See In the Estate of Crippen, [1911] P. 108. See also Goodhart, op. cit., supra, footnote i2. 


16See Cowen and Carter, supra, footnote Z, at pp. 173-185, and at p. 191; see also Coutts 
(1955), 18 Mod. Law Rev., 231-238, and Goodhart, op. cit., supra, footnote 6. 
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Goddard L.J. could cite many cases in which evidence of criminal convictions 
was rejected.’’ But, as Coutts has noted after an exhaustive analysis of the 
preceding authority, the reasons for the rejection of such evidence in these 
cases have no application today.’" His opinion is based on three factors. 
Firstly, the question of conclusiveness or estoppel has been hopelessly confused 
with the question of admissibility. Secondly: 
Many of the earlier decisions appear to depend upon a consideration of the relative standing 
of the different types of courts involved. Thus, am ecclesiastical court could be bound by a 
conviction of felony. though, after initial support had been given to this rule of conclusiveness, 
the ecclesiastical courts modified it to one of admissibility, and the matrimonial courts 
eventually refused even to admit such evidence."! 
Thirdly, many of the cases were founded upon rules of evidence which are 
no longer with us. One of these rules was the interest-disqualification rule 
which prevented a party giving evidence in his own behalf. Thus, where a 
conviction had been obtained by a party’s evidence. such conviction could not be 
admitted as evidence in a subsequent civil proceeding because this would 
amount to a circumvention of the interest-disqualification rule. 


After disposing of the old cases rejecting such evidence, Courts then goes 
on to discuss the considerable body of judicial authority in favour of the 
admission of this evidence. This authority comes to the tore after the 
Evidence Act of 1843, which abolished the interest-disqualification rule.” 
However, it must be admitted that even after that date there are still cases 
disallowing or disapproving of conviction evidence. In March v. March,” for 
instance, a conviction for bigamy was barred without reasons. In Castrigue v. 
Imrie’ Blackburn J. went so far as to state, without reasons or authority, 
that: 


A judgment in an English Court is not conclusive as to anything but the point decided 
and therefore a judgment of conviction on an indictment for forging a bill of exchange, though 
conclusive as to the prisoner being a convicted felon, is not only not conclusive but is not 
even admissible in an action on the bill, chough the conviction must have proceeded on the 
footing that the bill was forged.?? 


It is interesting to note that this oft-quoted dictum was delivered in a case 
concerned exclusively with estoppel and with the conciusiveness of a foreign 
judgment. Again, in Leyman v. Latimer,’* Bramwell L.J. gave the following 
reasons for his disapproval of conviction evidence: 


The conviction is not proof of the crime. It is res imter alios acta . . . The cases are rare. 
1 am happy to say, in which there has been a wrongful conviction, but such cases have been 


17R. v. Warden of the Fleet, (1699), 12 Mod. 377, at p. 339 {no reasons given). Hillyard v. 
Grantham (unrep.), referred to in Brownsword v. Edwards, (1751), 2 Ves. Sen. 243, at 
p. 246, and where the judgment of the ecclesiastical court was not admitted in subsequent 
proceedings in another court. Other cases are Gibson v. McCarty, (1736), Cas. t. Hard. 
311,312; Green v. New River, (1792), 4 T.R. 589, Smith v. Rummens, (1807), 1 Camp. 
9, at p. 11 (interest), R. v. Whiting, (1698), 1 Salkeld 283 (interest), Richard Blakemore 
and Thomas Booker v. The Glamorganshire Canal Co.. (1835), 2 Ce. M. and R. 133 
(obiter). 

18Coutts, op. cit., supra, footnote 16, at p. 275 

197 bid., loc. cit. 

2°Cowen and Carter, op. cit., supra, footnote 2 at p. 178. 

21(1858), 28 L. J. (P. & M.) 30. 

22Castrique v. Imrie and Tomlinson, (1870), L. R. 4H. L. 414. 

23] bid., at 434. 

24(1878), 47 L.J.QO.B. 470. 
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ind the convicted person has been pardoned. It is right, therefore, where you charge a man. 
not with having been convicted of felony, but with having been a felon, that you should prove 
tho charge which you actually make.2° 


As the argument of res inter altos acta has already been deait with, it is oniy 
necessary to add that the “wrongful conviction argument is merely one of the 
reasons why we should not regard a conviction as conclusive.””* One final 
case atter 1843 in which conviction evidence was not admitted is Yates v 
Xyftin- Taylor,’ where, once again, the exclusion was based on the benign, it 
lementary. Latin of res inter alios acta. 


e 


IV 


[r is now necessary to discuss some of the cases prior to Hollington v. Hew- 
thorn which favoured the admissibility of conviction evidence. The cases 
prior to 1843 were few. After that year cases began to emerge, the most 
important being Hill v. Clifford’. This case, as Cowen and Carter have 
pointed out. was not brought to the attention of the Court in the Hollington 
case, and has been virtually forgotten.’ In this case a judicial record, much less 
than a criminal conviction, was admitted by the English Court of Appeal. The 
General Medicai Council, under the authority of the Act which gave it birth, 
made an order striking the Cliffords from the dental register on the 
ground that they had been guilty of unprofessional conduct. Prior to the 
order, the piaintiff had entered into a partnership agreement with the Clif fords, 
whereby it was provided that the agreement could be terminated if any of the 
partners were guilty of unprofessional conduct. An action was commenced 
to decide the validity of an attempt to determine the firm on the basis of the 
Council’s ruling, and in this action the question of the admissibility of the 
C“ouncil’s order was raised. Although it was argued that the order was res 
inter altos acca, and Castrique v. Imrie, Leyman v. Latimer, and Yates v. Kvf- 
fin-T aylor were cited to the courts, nevertheless, the Court of Appeai ailowed 
the order in as prima facte evidence of the misconduct. Because of this case, Cow- 
en and Carter has suggested, on the principle of Young v. Bristoi Aeroplane Co. 
Led.”’, chat the Court of Appeal and the inferior courts in England are placed 
at their election in deciding which of the two directly conflicting decisions 
should prevail."’ In two other Court of Appeal decisions, convictions were 
admitted as proof of commission of the crime by the person convicted, but in 
both of these cases no argument was addressed to the court on the question 
25]bid., at pp.470-471. 
2°Moreover, it is submitted, the very fact that there are few wrongful convictions is a strong 

argument in favour of the worth of such evidence as proof of the facts on which it is based. 


71899 W.N.141. This was a judgment in the Court of Chancery of the County Palatine of 

Lancaster. 

“*[ 1907] 2 Ch. 236; affirmed on another ground {1908] A.C. 12. Earlier cases favouring the 
admissibility of such evidence include Mossam v. Ivy, (1684), 10 St. Tr. 555, at p. 627, 
Boyle v. Boyle, (1688) 3 Mod. 164, Comb. 72, Sir George Bromlev’s case, (1793), Wilkin- 
sun ¥, Gordon (1824), 2 Addams 152, at p. 160. 

‘8Cowen and Carter, supra. footnote 2, at p. 191. 

“1944 i KB. 718. 

2iCowen and Carter, op cit., supra, footnote 2. at p. 191. 


178 











of admissibility.** Then there is the famous case of Re Crippen,*® in which 
the whole question of the admissibility of conviction evidence was canvassed by 
Evans P. In this case a conviction for murder was tendered as evidence that 
Crippen had murdered his wife. Sir Semuel Evans P. discarded the pre-1843 


q 


cases as being decided on the basis of the interest-disqualification rule, and 
allowed the conviction as prima facie provi that Crippen was the murderer 
of his wife, using the maxim omnia praesumiunlur rite esse acta as a justifica- 
tion for the admission of conviction evidence. The learned judge concluded 
that the maxim res inter alios acta had no application to the facts before him 
because there were no “alteri nocere”, the conviction being tendered against 
Crippen’s executrix, who stood in the same position as the deceased felon and 
was thus a party to the criminal proceedings. Subsequently, Re Crippen was 
followed in England in Mash v. Darley,** Partington v. Partington and Atkin- 
son,” O’Toole v. O’Toole,”* and Little v. Little.’ Before concluding the dis- 
cussion of the law in England prior to the Hollington case, mention of Harvey 
v. R.* should be made. This case was cited in Hollington v. Hewthorn, but as 
it was decided by the Privy Council it was not binding on the Court of 
Appeal. In the Harvey case an order of a Master in Lunacy in England 
reciting that the defendant was, in the opinion of the Master, a person of un- 
sound mind though not so found by inquisition, and authorizing his wife to 
defend the action, was admitted as prima facie evidence of the mental in- 
competence of the defendant. In coming to this conclusion the Judicial 
Committee said: 

Mr. Haldane was bold enough to contend that the orders in Lunacy were not admissible 

in evidence in these proceedings at all .... The orders . . . cannot be rejected as inadmissible, 

or as no evidence of the truth of those facts recited in them which are essential to their 

validity. They are admissible as prima facie evidence.*® 

Having thus reviewed the judicial authority prior to Hollington v. Hew- 
thorn, there remains to be considered a case which was almost contemporaneous 
therewith. The case of General Medical Council v. Spackman* may be urged 
as some authority against the Hollington case, although not without diffidence. 
Spackman, a registered medical practitioner, was found guilty of adultery | 
divorce proceedings in the Matrimonial Court. With this judicial record ir 
hand, proceedings were instituted before the General Medical Council to decide 
whether Spackman’s name should be stricken from the register. Spackmon 
sought to introduce fresh evidence which had not been given at the divorc: 
proceedings, but the Council refused to hear this evidence and ordered Spack- 
man’s name removed from the register. The King’s Bench Division held rat 
there had been no violation of natural justice. However, Singleton J. dissented, 


82Cleaver v. Mutual Reserve Fund Life Association, [1892] 1 Q.B. 147, and In the Estate 
of Hall, Hall v. Knight and Baxter, [1914] P. 1. 


83Supra, footnote 15, at p. 108. 
8471914] 1 K.B. 1 
8571925] P. 34. 
86 (1926), 42 T. L. R. 245. 
87[1927} P. 224 
3871901} A. C. 601 (P.C.). 
88] bid., at p. 611 
4071943] A. C. 627. 
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reterring, significantly, to Partington v. Partington,” on the ground that 
a previous conviction or judicial record was admissible as prima facie but not 
as conclusive evidence, and accordingly, as the General Medical Council had 
treated the divorce decree as conclusive, there had been a denial of natural 
justice. Both the Court of Appeal and the House of Lords supported the 
dissenting judgment of Singleton J. Although the Council is not an ordinary 
court and is therefore not bound to apply the ordinary rules of evidence, it 
was not entitled to regard the civil judgment as conclusive. From this case, 
it may not be overly optimistic to suggest that at least the spirit of the House 
of Lords’ judgment is in favour of the admissibility of previous judicial 
records. Certainly, if any of their Lordships were much averse to the use of 
such records in ordinary courts, dicta to that effect would in all likelihood 
have appeared. “* 
Vv 

In Canada, recent decisions on this point have been content to follow Holling- 
ton v. Hewthorn and have almost entirely disregarded Canadian jurisprudence 
on the subject. A good example is Manuel v. Manuel,** where a conviction 
for rape was held inadmissable in subsequent divorce proceedings brought by 
the wife of the convicted rapist, and where the only case cited in favour of the 
admission of conviction evidence was Lauritson v. Lauritson,“* a decision of 
first instance. It is most unfortunate that counsel in the Manuel case did not 
present a more impressive array of Canadian cases. As a part of this array he 
might have cited Thompson v. Thompson,** where a court of first instance 
even admitted a civil judgment, a divorce decree, as prima facie proof of the 
facts upon which the judgment was based in a subsequent proceeding between 
parties not the same. Another interesting case is that of Re Noble,** based on 
facts almost identical to those in Re Crippen, and where, in a well reasoned 
judgment, the Saskatchewan Surrogate Court chose to follow the Crippen 
decision. By far the most unusual case in this area, however, is Re Emele,*’ 


41 Supra, footnote 35. 

42Cowen and Carter, supra, footnote 2, rely strongly on the Spackman case as authority for 
their contention that conviction evidence is logically probative. The authors conclude that if 
Goddard L. J. defined “relevancy” as meaning probative worth when he said at p. 596 of the 
Hollington case, [1943] 1 K.B., that “it is relevancy that lies at the root of the objection 
to the admissibility of the evidence,” then they “emphatically disagree.” See also in this 
connection C. A. Wright, op. cit., supra footnote 3, at p. 657. 

43(1956), 1 D.L.R. (2nd) 429. 

+4#(1932), 41 O.W.N. 274. 

*5Thompson v. Thompson and Sager, [1948] O.W.N. 344. See, however, Lingor v. Lingor, 
[1955] 1 D.L.R. 719, and Stevenson v. Stevenson, (1956), 19 W.W.R. 90. 

48In Re Noble Estate, {1927] 1 W.W.R. 938. 


71941} 4D.L.R. 197. This case is also interesting because one of the arguments of Goddard 
L. J. in the Hollington case was that if convictions were let in it should follow logically 
that acquittals should be treated similarly. But an acquittal ascertains no fact. Moreover, 
an acquittal may simply result from a failure of the prosecution to prove the doing of the 
crime beyond a reasonable doubt, which is very different from saying that the accused did 
not commit the crime. Bearing these reasons in mind, it would seem that acquittals should 
not be admitted as evidence of any kind, and even the strong policy argument, relied on in 
the Emele case, that to civilly retry the claimant for murder, with the possibility of finding 
her guilty thereof, would be detrimental to the interests of justice, is no adequate justification 
for admitting acquittals. Certainly, it is monstrous to suggest that the acquittal should be 
regarded as conclusive. In regard to this question, see also Coutts, op .cit., supra, footnote 
16, at p. 240, and Goodhart, op. cit., supra, footnote 6, at p. 301. 
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which may well be the only case of its kind anvwhere. Here, the court 
only equated acquittals with convictions for purposes ot admissibility, but ré 
garded an acquittal for murder as conclusive. In coming to this decision the 
court relied on Re Crippen, In Re Hall,’* and Lundy v. Lundy.’ Then there 
is the Ontario Court of Appeal decision in Deckert v. Prudential Insurance 
Co."’ in which a conviction for murder was ailowed in evidence as a defence to 
an action on an insurance policy The most important case of this series, how- 
ever, is that of Lundy v. Lundy,’ in which the issue before the Supreme Court 
of Canada was whether a devisee who had been convicted of manslaughter in 
the death of the testator could benefit by his will. A certificate of the convic- 
tion of the devisee for the manslaughter of the testator was introduced 1 
evidence in chief. Dean Wright has suggested that: 


Apparently, the criminal conviction was the oniv evidence received, tor the Ontar.co Court of 
Appeal felt this insufficient to disentitie the devisee but the Supreme Court of Canada 
ruled otherwise.°* 
Nor, it is submitted, can it be said that subsequent Supreme Court of Canad 
decisions have done violence to the Lundy case. However, l.a Fonciere Com- 
pagnie D’Assurance de France v. Perras et al.”* is often cited as having that 
effect. In this last case, the question involved was one of liabiliry under an 
insurance policy. The company, in answer to a claim for indemnity. raised the 
defence of public policy, alieging that the accident compiained of occurred 
while the driver of the insured motor vehicle was committing a criminal of 
fence. In affirming the judgments both of the Superior Court and of rhe 
Quebec Court of King’s Bench, the Supreme Court of Canada dismissed the 
appeal of the insurance company, not by denying the argument of public 
policy, although it is clear that it disapproved of reliance on this defence, but — 
by finding firstly that the criminal conviction did not constitute res judicaiz 
and secondly that there was no evidence that the driver had been more than 
negligent, or, in other words, that he had committed a criminal offence.”* While 
it is true that Rinfret J. speaking for the majority of the Court stated that: 
As long as . . . [the conviction] cannot constitute res judicata, it is impossible re see wiat 
other object the appellant could have in view in asking for production of the certificar: 
of judgment in the criminal matter; and on the other hand it is easy to torsee the disadvantages 


in the production of a document of this nature, for example in a trial by jury, where the mere 
fact of the conviction could have an influence on the verdict that it should not have.*5 


*8Supra, tootnote 32 

49(1895), 24 S.C.R. 650, reversing 21 O.A.R. 560, which had in turn reversed 24 O.R. 132 
Nor can it be said that, in the Lundy case, the Supreme Court of Canada failed to consider 
the question of the admissibility of the conviction. This is so, it is submitted, because the 
trial judge said: “It was suggested, and I apprehend rightly, that on the subject of the 
crime, only the indictment and conviction should be looked at, the conviction, like any 
other judgment being, while it stands, evidence of uncontrollable [sic] verity.” The 
Ontario Court of Appeal thought that the evidence (the conviction) was insufficient. The 
Supreme Court of Canada regarded the evidence (the conviction) as adequate proof, >' 
though not binding or conclusive. 

501943] 3 D.L.R. 747. 

‘1Supra, footnote 49. 

“IWright, op. cit., supra, footnote 3, at p. 651 

£1943] 2 D.L.R. 129 

4] bid., at pp. 130-139. 

“5Tbid., at p. 135. 
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ic seems clear that this is merely a dictum, for, according to Davis J., in his 
separate judgment, “the facts were developed fully at the trial of the action.”** 
[t is significant that Rinfret J. stated that the evidence of the crime must be 
very clear, the policy of the courts being to keep the defence of public policy 
within very strict limits, and that he concluded his judgment in these words. 


Where appellants failed in the present case is in having it established that [the driver} .. . 
was guilty of the offence provided for in the Criminal Code. According to the two Courts 
which had to examine the evidence, we have here simply a case of negligence likely to involve 
civil consequences, or of ‘the mere omission to take certain precautions without there having 
been excess speed;’ and a careful reading of the record does not permit me to set aside the 
judgment of the two Courts from which this appeal is taken upon this essential question of 
fact.® 


As Davis J. pointed out, the conviction, if not conclusive via estoppel, could 
operate only presumptively, and, since the facts in question were all before 
the Court anyway, the presumption would obviously be of no effect."* While 
the dictum remains, it should be remembered that the Court’s previous decision 
in Lundy vy. Lundy” was not brought to its attention in the instant case. 
Even excluding the Lundy case from consideration, to argue that this complex 
and important question has been forever settled by these few words of Mr. 
Justic Rinfret’s, quoted above is, with respect, to extend the doctrine of stare 
decisis outrageously, and beyond all proper limits. Further, it is submitted that 
the decision of Continental Casualty Co. of Canada v: Yorke” also leaves 
Lundy v. Lundy unshaken, because, in the former case, the Suprene Court of 
Canada was dealing only with the admissibility of a previous civil judgment in a 
subsequent proceeding between parties not the same.’ 


VI 


Having concluded our review of the authorities, there now remain to be 
considered some of the extra-judicial and policy recommendations in favour 
of the admissibility of conviction evidence. First and foremost, there is the 
indisputabie fact that this evidence is logically probative,"* and, as the Model 
Code advocates, logicaily probative evidence should always be admitted unless 
positively excluded by some exclusionary rule. Two of the most outstanding 


“Supra, footnote 53, at p. 137. 
°° Supra, footnote 53, at p. 137. 


58Davis J. did not find it necessary to decide whether a conviction was admissible or not; 
he merely raised the problem, and cited Hollington v. Hewthorn in this connection. 


5°Supra, tootnote 49, 


*0T1930} 1 D.L.R. 609. The problem raised here as to the use of Previous civil judgments 
is much the same as the problem that we are dealing with in this article. Of course, 
the weight which could be accorded to a civil judgment would be less than that given to a 
criminal one, because of the different standards of proof. Also, different policy con- 
siderations are applicable, as are seen by visualizing concrete instances. It should be noted 
in passing that this problem has instanced even greater confusion between estoppel and 
admissibility than has our own, All in all, the Supreme Court of Canada gave far less 
attention to this related, although distinct, problem than it deserved. 

‘Thus it is unduly pessimistic of Cowen and Carter, op. cit., supra, footnote 2 at p. 197. to 
observe that: “Canadian cases have hardened against admissibility, and the Supreme Court 
decision in the La Fonciére case is quite definite on this point.” This is not the case. 

*See supra, footnote 42. 
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texts on the law of evidence, Phipson and Wigmore,”* have and still oppos- 
the exclusion of conviction evidence. Wigmore, for instance, thought it “un- 
reasonable and impractical to ignore the evidential use of a judgment in 
another preceeding, involving the same fact as the present case.””’ Elsewhere 
in the United States, due to the many jurisdictions, there are many conflicting 
viewpoints, and the decisions vary from conclusiveness to inadmissibility. 
The trend, however, is towards admissibility of convictions as at least some 
proof of the tacts they assert and are necessarily based upon,”’ and, as a 
result of this trend, the position taken by the Model Code” is steadily becoming 
more and more representative of the iaw in the United States. In England, 
the Royal Commission on Marriage and Divorce (1951-1955) has suggested 
that: 

Proof of a conviction . for bigamy or for rape or other sexual offence should be used 

as prima facie evidence in matrimonial proceedings in anv court of the commission of the 

act or acts of which the oftender has been found guilty."* 
Suggestions for legislative reform have been heeded in many American juris- 
dictions, and even within the Commonwealth one iegisiature at least has reacted 
against judicial adoption of the Hollington rule.” 


There are also sound policy considerations favouring admissibiiizy which 
courts, looking only to judicial authority, often tend to ignore. While this 
attitude of the courts is inevitable in that it reflects the age-old struggle of 
courts towards an automatic certainty that denies the empiricism that gave it 
birth, and while it is in many ways even desirable, it cannot conceal} the facr that, 
in adopting cases without rationalization or analysis, they are, in the iast analy- 
sis, adopting the policy considerations of another court, and, it may be, of 
another era. It is only by constant examination and evaluation that these con- 
siderations can be assigned to their true place by the test of present day 
conditions. In any event, when all judicial authority has been considered, and a 
court finds itself in a position neither of being bound by stare decists nor of 
being persuaded by existing authority, then, in arriving at its decision, it is sure- 
ly wise to take into account all the policy elements that are inevitabiv involved 








63Phipson, loc cit., supra footnote 8, and Wigmore, op. cit., supra, foounote 3, at p. 688, and 

vol. iv, sec. 1346a. 

64Wigmore, op. cit., supra, footnote 3, at p. 686. 

65 For evidence of this trend see 50 Col. L.R. 502, supra. footnete 63. and supru. tooinote 2, 
at pp. 192-195. 

Sv American Law Institute, Model Code of Evidence, 1942, ruic 321: “Evidence of a sub- 
sisting judgment adjudging a person guilty of a crime or mrsdemeanour is admissible as 
tending to prove the facts recited therein and every fact essential to sustain the judgment.” 

°?Royal Commission on Marriage and Divorce (1951-1955) art. 93% {bj}, at p. 245. The 
Commission went even further and proposed that a finding of adultery im mati.menial 
proceedings should be prima facie evidence of the adultery in subsequent proceedings b- 
tween parties not the same. 


‘In South Australia. There, the courts had distinguished their own prior decisions 31: 
their eagerness to follow the Holimgton case. The legislature countered with a state whi: 
allowed the use of conviction evidence. It is interesting to mote that a conviction bv ar. 
court other than the High Court is only to be admitted if exceptional! circumsicn.s 
warrant it. The weakness of a magistrate’s conviction is am argument often stressec 
proponents of the Hollington rule, but, in South Australia, at least, this arguimer 
now unavailing. ‘he sections of this act are laid out and commented upon in Cowen =i 
Carter, supra, footnote 2, at p. 200. See also (1953), 69 L.O.R. 130 
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in a question of this nature. These considerations are well set out by Dean 
Wright, who concludes that the exclusion of conviction evidence is a sad re- 
flection on the judicial administration.” It need only be noted that the ex- 
clusion of conviction evidence puts litigants to unnecessary expense and diffi- 
culty in proving, if indeed they can prove (as the conviction may well be the only 
evidence by then available) , the facts recited in the certificate of conviction, and 
the facts upon which such conviction must necessarily proceed. 


As our survey has indicated, the fate of Hollington v. Hewthorn is still 
undecided: it will not, however, long remain so. It is the submission of this 
writer that the exclusion of this logically relevant and cogent evidence, far 
from being in the “interests of justice”,"° can only result in the “complete 
denial of justice.” 


69Wright, loc. cit., footnote 3. 
70Per Goddard L.J. in the Hollington case, supra, footnote 1, at p. 602. 
T1Wright. op. cit., supra, footnote 3, at p. 661. 
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TITLES TO MINERALS IN ALBERTA 
The Report ot the Benchers’ Special Committee, 1956* 


At the invitation ot rhe Government of the Province of Alberta a Con- 
mittee of the Benchers of the Law Society of Alberta was appointed ar 
Convocation ot the Law Society held in January, 1955, with duties prescribed 
as tollows: 

To give special study and consideration to the following matters, namely:— 


The torm, content and general principle of iegislation which might be enactea with 
respect to settiing the equities of persons in regard to mineral rights arising out of errors 
respecung ownership ot or clams to such mineral rights in the Land Titles Ottice; anc 


2. The establishment and operation of a Special Assurance Fund for mmera! rights; 
and generally such other matters pertaining thereto as the Committee might deem necessary 
or advisable, 
The Committee has now completed its studies. These included the soliciting 
and study ot briefs and submissions trom members of the Law Society of Ajl- 
berta, major oil companies, companies owning large tracts of freehold mirera! 
rights, and such other interested parties as the Canadian Petroleum Associatiot 
and the Registrars of Land Titles in the Province. in addition, research was 
undertaken in the field of Government owned minerals, and the field of title 
guarantee insurance including its coverage and costs, and a comparative analy- 
sis was made ot the major land titles statutes presently in use throughout the 
British Commonwealth. 

The Committee held public hearings in Calgary on May 19th and 20th, 
1955, at which time submissions were presented by a iarge number of interest- 
ed parties and the opportunity was exercised of questioning closely the pro- 
ponents of changes in the present Land Titles Act. 

The Committee is now prepared to submit its report. 

In this report the Committee first proposes to deal in a general way with 
problems which have arisen with respect to mineral interests resuiting from 
errors in the Land Titles Offices, certain features of the Torrens Svstem 
and the Alberta Land Titles Act, the Assurance Fund and other real property 
Statutes and law bearing upon the points involved, and, following such 
general review, to make recommendations as to means and measures to rectify 
present weaknesses. 

Preceding the main body of the report will be found a summary of the 
Committee’s recommendations. 


SUMMARY OF RECOMMENDATIONS 


1. The Province of Alberta should retain the Torrens System tor registra- 
tion of titles to minerals, but certain modifications be introduced. 


*Committee: G. H. Allen, Q.C., S. J. Helman, Q.C., E. W. S. Kane, Q.C., Ronald Martland, 
Q.C., and S. Bruce Smith, Q.C., Co-ordinator: W. F. Bowker, Q.C., LL.M., Secretary: 
Ivan L. Head, B.A., LL.B. 
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Lands owned by the Crown should be brought under the administration 
of the Land Titles Act as soon as possible. 


. The provisions respecting correction of errors should be revised. 


In particular 

(a) Registrars should have power to correct errors and rectify titles betore 
rights of third parties have arisen. . 

(b) Generally, Registrars should not be empowered to correct errors after 
rights of third parties have arisen. 


(c) The Courts should have power to correct errors in all cases but this 
power should be exercised against third parties who have dealt bona 
fide and for value on the strength of the immediately preceding 
Certificate of Title and who have their own ownership evidenced by a 
Certificate of Title only when it would be unjust and inequitable 
not to do so. 

(d) Bona Fide lessees or encumbrancees should not lose their interest in 

the land even if it is determined that the lessor or encumbrancer holds 

title by mistake and will lose it by rectification. 


— 


(a) The Assurance Fund, an integral feature of the Torrens System, 
should be retained and bolstered by additional sources of revenue. 
Only one fund for payment of both mineral and surface claims is 
required. 

(b) Payments out of the fund for claims with respect to minerals should 
be based on compensation for: 

(i) Actual cost of mineral right lost, 
(ii) Monies expended in development of minerals insofar as the 
expenditure enures to the benefit of the land, 


(iii) Damages for actual or prospective loss of profits, but limited to 
$1,000.00 per acre. 


. Caveators should be required to attach to the Caveat the instrument which 


it protects or a true copy thereof or, alternatively, to give particulars of the 
said instrument in the Caveat and then to file the instrument within 60 
days following registration of the Caveat. Caveators should be required 
to make no contribution to the Assurance Fund, but a Caveat should 
not give rise to any claim against the Fund. 


6. Periods of limitation should be clearly defined, be more liberal, and be 


made uniform with the Limitations of Actions Act. 


7. A quieting provision should be inserted in The Land Titles Act to permit, 


within a fixed period, all persons who have suffered josses from past 
errors in the Land Titles Offices to claim for compensation therefor. 
All monies that have, in the past fifty years, been transferred out of the 
assurance fund into General Revenue shouid be made available tor pay- 
ment of these claims. If the value of the claims exceeds the sum of 
monies retransferred, then these should be paid on a pro rata basis. 
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8. Land Titles Office procedure should be improved as follows: 

(a) Separate titles should be issued for surface and minerais and in aii 
cases where a parcel of land has been divided, thus eliminating titles 
with partial cancellations endorsed on them. 

(b) The exceptions to indefeasibility should be printed on each Certific- 
ate of Title and Duplicate. 

(c) A survey plan of the particular parcels included in the title should be 
attached to the Duplicate Certificate of Title 

id) The present use of the indetinite cancellation stamp in the Land 
Titles Oftice should cease. 


9, All instruments and documents in the Land Titles Offices shouid be 
microfilmed to prevent loss. 


!0. The present provisions of the Land Titles Act dealing with mineral 
certificates should be deleted as repugnant to the principles of the 
Torrens System. 

(N.B.—Except where otherwise stated in the report, any statutory changes 
made as a result of recommendations contained therein should not have 
retroactive effect.) 

‘1. The Land Titles Act should be completely redrafted to overcome its 
many redundancies and anomalies 


ho 


The salary scale ot employees of the Land Titles Offices should be 
raised sufficiently to induce competent personnel to join the staff and tc 
retain the present trained personnel. 


- 


PROBLEMS AND FIELDS INVESTIGATED 
|. PROBLEMS ARISING OUT OF ERRORS — THE TURTA CASF. 


The discovery of rich deposits of oil and gas in Alberta has disclosed man, 
errors made in the Land Titles Offices in the early days of operations. Av 
that time no one was interested in the ownership of petroleum and Land Titie> 
officials and landowners did not take great pains to see that ownership was 
properly recorded. Consequently the Regsitrars issued many titles in which 
ownership of mines and minerals was either improperly included or left out. 

A mistake of this kind could affect minerals worth millions of dollars. 
This actually occurred and led to the law suit described as C.P.R. and Imperiat 
Oil Limited v. Turta et al.’ The Turta case, as it has become known, is the 
leading case in the field of Land Titles law. To appreciate the problems in 
volved, the facts should be briefly reviewed. 

In 1903 the C.P.R. was the registered owner under the Land Titles Act oi 
the North West Territories of a quarter section of land in what is now the 
Province of Alberta. It obtained Certificate of Title No. 424 certifying <1 
to be the owner of the said quarter section (and other lands therein described) 
in fee simple. 


111954] S.C.R. 427. 








This Certificate remained in effect under the Land Titles Act of the 
Province of Alberta enacted in 1906. In 1908 the C.P.R. transferred this 
quarter section to one Podgorny by an instrument of transfer in which it 
reserved to itself the coal and petroleum. 


In issuing the Certificate of Title to Podgorny the Registrar made two 
errors. First the Podgorny certificate reserved to the C.P.R. only the coal. 
Second, Certificate No. 424 was endorsed with a memoraiidum to the ettect 
that is was cancelled in full as to the Podgorny quarter section. 


As a result of two subsequent transfers Turta became the registered owner 
of the quarter section with only the reservation of coal to the C.P.R. noted 
upon his title. He thus became the registered owner of the oil rights without 
intending to buy them and without realizing that he had acquirea them. 

By 1910 the Registrar found that Certificate No. 424 was so covered 
with endorsements that no room was left for further niemoranda or endorse- 
ments and so for this reason the Certificate was cancelled. A new certificate 
and duplicate were issued to the C.P.R. covering the iands stil outstanding in 
No. 424. It is important to note that the cancellation of Certiticate No. 424 
was evidenced by an endorsement on that certificate. 


In 1943 these errors were detected by officials in the Land Titles Oftice 
who endeavoured to correct them by notations made upon the originai Cer- 
tificate issued to Podgorny and on all subsequent Certificates of Title reiating 
to this quarter section. These corrections would, if valid, have reserved the 
petroleum to the C.P.R.; in other words, they would have restored the titles 
to the state in which they would have been had the errors not occurred. 


After petroleum was discovered in the Leduc area in 1947. oil companies 
desired to drill on this land. The C.P.R., relying on the corrections made by 
the Registrar which purported to restore the petroleum to that company, 
leased the petroleum to Imperial Oil Litmited. Turta, on the other hand, 
took the position that he became owner of the minerals when he bought the 
land and that the corrections were ineffective. (In 1950 he transterred parts 
of his land to his sons but these transfers do not affect his mineral or his 
legal position.) In 1952 he commenced an action in the Supreme Court of 
Alberta for a declaration that he owned the petroleum. The main issues in 
this action were these: 


(1) Was there “misdescription” in the title issued to Podgorny? 

(2) Did the C.P.R. hold a “prior Certificate of Title”? 

(3) Were the corrections effective? 

If the answer to any of these questions was “yes” then the C.P.R. would win. 


However, the trial judge, the majority of the Appellate Division of the 
Supreme Court of Alberta and a majority of the Supreme Court of Canada 
answered ail of these questions in the negative. 


A short explanation or the statutory provisions may help to explain these 
answers. 
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(1) Misdescription —The 1906 Act makes a title such as Turta’s indy- 
feasible except in certain instances, one of which is misdescription. 
The Supreme Court of Canada held that misdescription applied 
only to misdescription of boundaries and not to the erroneous inclu- 
sion or exclusicn of minerals. 


bh 


) Prior Certificate. of Tstle’—The_ existence of a prior Certificate of 
Title is another exception to indefeasibility. ‘The C.P.R. ciaimed 
that it held a prior Certificate of Title—Title No. 424. The Sup- 
reme Court held that this prior Certificate was cancelled and there- 
fore was not an exception to indefeasibility even though it was can- 
celled incorrectly. 


Ww 


Power of Correctron—The Supreme Court held that the provisions in 
the Act permitting the Registrars to make corrections did not apply so 
as to affect bona fide third person purchasers for value. ‘Therefore 
the purported corrections were a nullity.*. The Act referred to by the 
Court un this instance was the 1942 Act rather than the 1906 Act in- 
asmuch as the corrections were made in 1943. 


In the result, Turta, or those claiming through him, were held to be en- 
titled to the petroleum which the C.P.R. had never transferred or intended to 
part with. lt was stated to this Committee that this petroleum had an. ap- 
proximate value ot $5,000,000.00; it was further stated that had the C.P.R. 
leased such petroleum on its usual one-eighth royalty basis, it was estimated 
that the royalty would have had a value of $625,000.00 over a period of years. 

The above sections. of the Land Titles Act as it stood in 1906 are in all 
material respect the same today. However, in 1949 and 1950 important 
changes were made to other provisions in the Act. This was prior to the com- 
mencement of the Turta case in 1952. The effect of these changes is as 
follows: 

(1) That the time for bringing an action against the Registrar by reason 
ot error, omission or misdescription in the Certificate of Title is limited 
to six vears trom the date when the deprivation took piace or when the 
error, omission or misdescription was made by the Registrar” and 

(2) Where the error relates to mines and minerais the amount of the claim 
recoverable from the assurance fund is limited to the amount actually 
paid out for the interest in mines and minerals and a sum not exceeding 
$5,000.00 for present or prospective losses.” 


Betore these changes, the time for bringing action did not start to run 
until the error was discovered, and there was no limit on the amount recover- 
able from the assurance fund. Thus the C.P.R., though it had lost its 
petroleum, would, prior ro the amendments, have been entitled to compensa- 


2sec. 104, now 171; sec. 705, now 159; sec. 44, now 62 
Ssec. 104, now 171; sec. 42, now 60; sec. 44, now 62. 
4sec. 174(1), now 174a and 174b. 

5Sec. 167. 

®Sec. 167 (a? 
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tion. In consequence of the amendments the C.P.R. was left without any 
recourse whatsoever for the loss it had suffered. It was unsuccessful in re- 
covering the interest in the land of which it had been deprived. It was 
further precluded from the recourse to the assurance fund to compensate it 
for the loss it had suffered through the error of the Registrar because more than 
six years had passed since the error occurred. In any event, the amount of 
$5,000.00 recoverable would hardly have justified the making of a claim. 
The injustice of such a result must be conceded. 


Tt was pointed out to this Committee in the course of the hearing that 
there is a sizable number of titles in which errors similar to those in the 
Turta case have been discovered, but it is still impossible to discover all of the 
errors which have been made. Years of systematic searching would be required 
to ascertain the total number of errors which exist; such a task is one of con- 
siderable magnitude. 


Ir is generally conceded that the results flowing from the Turta decision 
and the lack of recourse to the assurance fund may occasion great injustice to 
owners of minerals who have been deprived of their property through Land 
Titles Office errors, and it is with a view to seeking some solution to such 
injustice that your Committee was requested to undertake this task. 


Meantime, presumably in the hope that some equitable solution may be 
found for the present problems, the Legislature has enacted temporary legis- 
lation prohibiting “a person who acquired mines and minerals as a result of an 
error in the Land Titles Office and who did not acquire them bona fide for 
value without notice of the error” from disposing of those mines and minerals. 


. THE TORRENS SYSTEM AND THE ALBERTA LAND TITLES 
ACT 


As is well known, the Alberta Act and all similar land titles acts are based 
on a statute of South Australia (1858) drafted by Sir Robert Torrens which 
was intended to revolutionize the law of real property by simplifying con- 
veyancing and providing for certainty of Title 

In territories where there had not yet been any great amount of conveyanc- 
ing and much of the land was still unoccupied, the system had obvious ad- 
vantages and it was adopted with various modifications in a number of juris- 
dictions in the British Empire, the more important of which were the states 
of Australia, New Zealand, the North West Territories and the provinces 
of Manitoba, Saskatchewan and Alberta. 


The shortcomings which Torrens desired to overcome were well set forth 
in the preamble to the 1858 statute: 


“Whereas the inhabitants of the Province of South Australia are subjected to losses, heavy 
costs, and much perplexity, by reason that the laws relating to the transfer and encum- 
brance of freehold and other interests in land are complex, cumbrous, and unsuited to the 
requirements of the said inhabitants, it is therefore expedient to amend the said laws ... ” 
The object of the statute was to make the conveyancing of title to land as 

cheap and simple as the transferring of ownership of ships or of shares of 


stock. Jn order to accomplish this a system was established under govern- 
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mental control for registration of titie ro land. Simplified forms of trans- 
ters, ieases and mortgages were also provided for. Ir was intended by Torren 
that a lavman without the intervention and expense of a skilled convevancer. 
would be abie to carry out the various transactions relating to real property 


The transfer was the documenr which conveyed title from vendor to pur 
chaser. When the transier was registered, the Registrar of the particular 
Land Oifice issued a new Certificate of Title to the transferee and cancelled 
the preceding Title. So it followed that while the request for a transfer was 
embodied in a form which set out the interest in the land being conveyed, 
it was the official act of ihe Registrar in issuing a new Title which effectively 
completed the transaction. Thus, the State itself undertook that the mandate 
given to the Registrar by the transfer would be carried out without devianon 
and the State guaranteed the new Title. 


Unfortunately Torrens’ hopes have not been fully realized in the actual 
operation of the system in Alberta and perhaps elsewhere. Although at the 
present time relatively few errors are being made, many errors have been made 
in the past with the result that the original owners of valuable minerals rights 
have been deprived of them without either their consent or through due pre- 
cess of law. 

It should be noted that the Torrens System differed radically trom ecitie: 
of the two other systems then in use. Under the first and oldest of these 
systems, the purchaser or mortgagee relied on a chain of documents produced 
by the vendor and which the purchaser hoped would give him a good title. 
This system is still employed in England except for parcels of iand which 
have been brough under the Land Registry Act (which is much like the Tor- 
rens System). Under the second system documents relating to iand are regis 
tered in a government office but the Government does not issue a Cerificate 
of Title and does not guarantee that the owner gets a good titie. Such is the 
system in Ontario except where lands have been brought under Ontariv’s 
Land Titles Act. (This Act is similar to the Engiish Act, and is based on 
Torrens’ principles.) Both these systems requite long and tedious searches o! 
titles, sometimes with questionable results. 

The Torrens System provides for accurate survey plans, to be filed in the 
Land Titles Office, defining with particularity the boundaries of every parcei. 
The Certificates of Title, when issued by the Registrar, are in turn based upon 
these plans of survey. This was a pronounced step torward because a search 
of title could now be confined to the particular parcel set out in the title as 
referred to in the pian. 

Torrens doubtless hoped that the law applicable to earlier systems would 
be completely replaced and that only registered interests would be recognized 
This hope has not been fulfilled in that equitable interests are still recognized. 
This teature has no particular bearing on this inquiry, however. 

Torrens’ Act was badly drafted. It has been commented on by judges 
and others that the sections of many Torrens statutes are almost incompie- 
hensibie aud defy interpretation. The original Act was passed, as has beei 
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stated, in South Australia and in its subsequent adoption by other jurisdic- 
tions in Canada and Elsewhere the same provisions were taken almost verbatim 
with no effort being made to clarify the Act. The Alberta Act has been 
made more confusing by piece-meal additions to it throughout the past half 
century and is badly in need of a complete revision. Many of the defects of 
the Act have been glossed by judicial pronouncements and it has been found 
that it provides a workable scheme which is satisfactory in most transactions, 
particularly in cases where the title to the surface has not been severed from 
the title to the minerals. 

It should be noted that the English Act and, to a lesser degree, che Ontario 
statute are exceptional in that they are concise, simpie and readily understood. 
That such statutes do exist should be an incentive to bring the Alberta Land 
Titles Act up to the same standard. 


The features of the Torrens System, in summary, are: 


{1) It is a system of State registration of title to land; the State operates 
the machinery of the Act and issues the titles and makes all entries. 


tm 
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Each parcel is recorded in the register as a unit of property. 

(3) Transactions, to be effective, are registered against the title to the 
iand and do not exist merely as instruments executed by interested 
patties. 


(4) The Certificate of Title is intended to be complete, and an accurate 
mirror of all transactions, and persons dealing with registered pro- 
prietors do not have to go behind the register except in search of a 
few statutory exceptions to indefeasability. 

(The above paragraph deals with one of the principles of the 
forrens System which is called “the mirror principle” by Theodore 
B. F. Ruoff, the Assistant Land Registrar at Her Majesty’s Land 
Registry in London, England, in his article “An Englishman Looks at 
the Torrens System’. Mr. Ruoff states that the mirror principie 
means that the Register Book—and in the Alberta Land Titles 
system this would mean the Certificate of Title—refiects ail tacts 
material to an owner's title to land. [Nothing that is incapabie of 
registration and nothing that is not actualiy registered appears in 
the picture but the information that 1s shown is deemed to be both 
complete and accurate. 

Mr. Ruoff also describes the Torrens System by indicating another 
of its principles as “the curtain principle”. By this he means that, so 
far as a proposing purchaser is concerned, the Register Book is the 
sole source of information about the legal title so thac he need not look 
behind it.) 

(5) The registration of a transaction is essential to its validity as against 
competing interests. 

(6) An assurance fund is provided which, in theory at least, is intended to 
provide compensation to any person who suffered loss from errors 
or mistakes of the Registrar. 
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An often quoted description of the Torrens System is that to be round 
in the book “Australian Torrens System”, a comprehensive survey of the 
Torrens System in Australia in 1905, written by James Edward Hogg, in which: 
it is stated at page 1: 

By ‘Torrens Systems’ generally are meant those systems of registration of transactio:: 

with interests in land whose deciared object . . . is, under government authority to 

establish and certify to rhe ownership of an absolute and indefeasible title to reaity, and te 
simplify ics transfer. An important feature of the system is an indemnity fund te compensate 
anyone who may be injured by the operation of the Acr. 

Mr. T. B. Ruoft, previously mentioned, has described the system wher: 
properly operated as having the virtue of being cheap, reliabie, expeditious 
simple and suitable. 


3. THE ASSURANCE FUND 

The assurance tund should be an integral part of any Torrens Sysiem. 
Inasmuch as the State operates the system, it follows as an essentia! feature 
that if any loss is sustained by reason of the operation of the system the per 
son sustaining such loss shall be compensated by the State, which in turn makes 
provision for this liability by collecting a fee based upon a perceniage of thie 
value of the lands dealt with. In Alberta this fund is known as the Assur- 
ance Fund. 

The basis of collection varies from jurisdiction to jurisdiction. For ex- 
ample, in Ontario, payment is made only when land is brought under the Act; 
in England no levy is made inasmuch as payment of claims comes out of the 
nation’s general revenue; in New South Wales payments were suspended 
when the surplus of the fund became so great that levies were no ionger re- 
quired. 

In Alberta the Fund was established and is maintained by a levy upon 
the registration of a grant or first transfer of land of one-fifth of one percent 
of the value of the land granted or transferred if the value is $5,000.00 or 
under, and one-tenth of one percent on the additional value, and upon any 
subsequent transfer one-fifth of one percent on the increase of value since the 
granting of the last Certificate if such increase is not more than $5,000.00, and 
one-tenth of one percent on the excess of the increase over $5,000.00 An Assur 
ance Fund levy of 25c per $1,000.00 or one-fortieth of one percent of the money 
secured, whichever 1s the greater, is levied on the amount of money secured hv 
any mortgage or encumbrance placed on land. 

Evidence produced at the hearing and information supplied by the Depart 
ment of the Attorney General of the Province of Alberta shows that a tota! 
of $3.815,645.75 has been collected during a period of approximately fiity 
years in which the Fund has been in operation, while only $72,280.33 has beer 
paid out in the same period. The Land Titles Act provides that when the 
Fund reaches the sum of $75,000.00, the excess may be transferred into general 
revenue. In point of fact the sum now in the Fund is $300,000.00. The ves:. 
being approximately $3,500,000.00 has been transferred to general reveiiue 

Under the Act as it originaliy stood, the right to recover losses trom th: 
Assurance Fund was beset bv so many conditions that it was aimost impossibic 
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to recover. Although the provisions were broadened by the 1935 amendments, 
a claimant still had formidable difficulties to surmount, made more pro- 
nounced by the amendments in 1949 which limited the amount recoverable 
from the Assurance Fund with respect to claims for mines and minerals to 
$5,000.00 with respect to general damages. In addition, the tendency of of- 
ficials seems to have been to resist payment out of the Fund wherever possible. 
By way of contrast the policy under the English Act very often is to make 
payments voluntarily. In that country no litigation need be commenced as a 
condition precedent to recovery, nor is it always necessary to take action against 
the Registrar. The Deputy Registrar of the English system has stated that 
his office does not contest all claims. The tendency to resist payment under 
the Alberta system seems to account in large measure for the “indecently 
solvent” condition of the Assurance Fund. This phrase “indecently solvent” 
was coined by John Baalman, author of “The Torrens System in New South 
Wales”, when describing the vast amounts of money in many Torrens System 
assurance funds. Because of this surplus of monies in the fund over claims 
for payment out. some Australian jurisdictions have now dispensed with the 
assurance fund levy payable by persons registering instruments under the 


Land Titles System in those jurisdictions. 
Gan 


4. COMPLICATIONS ARISING FROM SEVERANCE OF MINES 
AND MINERALS 


It is likely that Torrens did not contemplate the severance of the surface 
on the one hand from the mines and minerals on the other hand, and it was 
only intended by him that the land should be dealt with as a complete unit. 
It will be observed that in “The Australian Torrens System” by Hogg, pub- 
lished in 1905, mines and minerals are not mentioned in the index. Transfer 
of shares of stock or of ships have no reservations or exceptions which attach 
to them. Torrens likely felt that land could be dealt with in a similar fashion. 


The severance of the mines and minerals from the surface first arose in 
Alberta by reason of the fact that the Crown reserves (and has done so since 
1888) all minerals to itself and only grants patents to the surface except in 
specific cases where title to minerals such as coal, or gold, were applied for. 
This practice was adopted by the Hudson’s Bay Company and the C.P.R., each 
of which owned large tracts of land in Western Canada. These companies have 
sold many parcels in varying forms from time to time but on such sales have 
reserved to themselves the minerals. The Province of Alberta presently gives 
no outright transfers of petroleum and natural gas in fee simple, but grants 
so called leases thereto (which arrangements will be herein referred to as 
“Jeases”) under the provisions of the Mines and Minerals Act. The C.P.R. 
also grants leases, as does the Hudson’s Bay Company. 

In Alberta relatively few transfers of minerais as such are registered in 
the Land Titles Office. Instead, most oil companies follow the American 
practice of obtaining from the person who owns the minerals in fee simple 
a lease of the minerals, usually on the basis of a one-eighth royalty, together with 
a delay rental. In addition a great variety of transactions or dealings with 
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the minerals takes place, none of which constitutes an outright transfer of 
minerals. Examples of these transactions are: royalty trust agreements, farm- 
out agreements, reservations and licences. 

The practice of dealing with mines and minerals or with particular classes 
thereof apart from the surface, and even apart from other mines and minerals, 
has multiplied the possibility of errors and omissions. This has seriously 
complicated the operation of the Land Titles system in this province. 


5. PRESENT SEARCHING PRACTICE OF OIL COMPANIES 


The Torrens System, because of its ‘mirror’ and ‘curtain’ principles 
already referred to, permits a person interested in the state of title to a 
parcel of land to quickly ‘search’ the title by examining only the last issued 
Certificate of Title. However, according to the evidence presented to this 
Committee by various persons engaged in acquiring rights to petroleum and 
natural gas, it has been the custom in the oil industry to make historical 
searches of titles to minerals going back to the Crown grant. This practice is 
imperative under the Alberta Land Titles Act because Section 61 thereof makes 
every title subject to the reservations and exceptions in the original grant 
from the Crown, and Section 62 makes every title subject to: 

(1) Any prior Certificate of Title, 

(2) Wrong description of boundaries or parcels. 

The oil companies usually obtain leases or one of the variety of other instru- 
ments before-mentioned and, although some of these instruments may be them- 
selves registerable, the general practice is to protect them by registering a 
caveat covering the interest dealt with in the instrument. 


6. CAVEATS 


The scheme of the Torrens System is to limit registerable documents to a 
small number that clearly disclose the interest conveyed. 


The use of the caveat in the Torrens System of land registration was 
originally intended as a temporary measure, designed to protect an interest 
in land until the claimant of that interest was able to register a document such 
as a transfer of a mortgage to evidence his interest or otherwise establish his 
claim. In the typical Torrens statute, provision was made for the lodging or 
filing of the caveat or caution against the registered title. Originally it was not 
a registrable instrument in itself but was a temporary measure only. In 1915’, 
the Appellate Division of the Supreme Court of Alberta held that caveats 
themselves were registrable and since that time many claimants have chosen to 
register a caveat instead of the document which the caveat protects. In parti- 
cular, oil companies generally follow the practice of registering caveats to pro- 
tect their oil leases instead of registering the leases themselves. This practice has 
enabled them to obtain priority for their leases without disclosing the consider- 
ation or other details thereof. 


One consequence of the practice of registering caveats is the impossibility 


‘Royal Bank of Canada v. Banque d’Hochelaga (1914), 7 W.W.R. 817. 
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of an outsider to make a complete search ot a parcel of land. The caveat is 
seldom accompanied by the document which gives the claimant his interest 
and this fact requires inquiries to be made outside the Land Titles Office, the 
very task which the Torrens System was intended to eliminate. 


The caveator, as has been mentioned, makes no contribution to the Assur- 
ance Fund when he registers his caveat but he is permitted to claim against 
the Fund in the event that he is deprived of his interest through an error in 
the Land Titles Office. Such a situation is inequitable. 


The importance of the problems relating to caveats is emphasized by the 
almost exclusive use of the caveat by the oil industry. Because petrol- 
eum and natural gas leases and other interests in minerals are seldom register- 
ed otherwise than by caveat, as regards mines and minerals the caveat is the 
most widely used Land Titles document. 


Evidence given to this Committee indicates that the oil companies and others 
prefer to file caveats than the leases themselves because they do not wish to 
disclose the consideration they paid. 


7. CROWN MINERAL TITLES AND LEASES 


Theoretically, all surveyed land in a political jurisdiction employing a 
Torrens System for registering title to land will be registered under the 
system. Such is not the case in Alberta, however. In this province, except 
in instances so comparatively rare as to be practically negligible, titles are not 
issued to the Crown for mineral rights held by it even in surveyed land. 
Moreover, much land in Alberta is unsurveyed; and therefore not registered. 
These rights constitute all mineral interests underlying approximately ninety 
percent of the land in the province. The practice of the Crown is to issue 
leases of mineral rights through the Department of Mines and Minerals and 
to maintain a system in that Department whereby such leases and assignments 
thereof are recorded. The great bulk of Crown minerals underlie land which 
has not been brought under the Land Titles Act. 


Recent amendments to the Mines and Minerals Act permit the registra- 
tion with the Department of Mines and Minerals of agreements affecting 
Crown leases, but there is no provision contained in these amendments as to 
the effect of such registration or as to priority relative thereto. The only 
present effect of such registration would seem to be that if a person searched 
and became aware of the existence of the instrument registered, he would 
have received notice of it. 


This situation of a separate registration system for minerals should be 
remedied, and suggestions will be made to this end. 























RECOMMENDATIONS 


As a result of its studies and research this Committee recommends:— 


i. RETENTION OF THE TORRENS SYSTEM AS APPLICABLE TO 
MINERAL TITLES 


The briefs which were submitted to this Committee and the evidence which 
was adduced in support of such briefs, together with the Committee’s own 
research, have satisfied it that the Torrens System should be retained and 


continue to be applicable to mineral interests brought under the Land Titles 
Act. 


It is the opinion of this Committee that the submissions made to it did not 
indicate any serious objection to the operation of the Torrens System of titles 
as such, and the parties who appeared did not, in the main, have serious ob- 
jections to the theory of the system which has worked reasonably well in this 
Province over a long period of years. 

This Committee feels that the difficulties which have developed are not 
the result of the system itself, but have in most part arisen as a result of errors 
and ommissions on the part of the human agents who have operated the system 
under the Land Titles Act. 

Amendments to the Land Titles Act and alterations in the procedure 
followed thereunder, which will be suggested, may help to reduce the likelihood 
of error and to provide for more equitable results when such errors do occur. 

The Committee therefore feels that the Torrens System should continue to 
be applicable to mineral titles as well as titles to the surface of the land and 
that no separate registration system for mineral rights should be established. 

It should, however, be emphasized at this point that this Committee’s 
recommendation with respect to retention of the Torrens System is coupled 
with recommendations which it will make with respect to procedure, recti- 
fication of titles, limitations of actions and restoration of rights against the 
assurance fund, set out later in this report. 


2. CROWN LANDS 


Suggestions were made to the Committee that Crown lands should be 
patented and brought within the provisions of the Land Titles Act when pet- 
roleum and natural gas or other mineral leases are issued. 

The proponents of such a change argued that a more accurate examination 
could be made of dealings with minerals owned and leased by the Crown 
if this was done. They contended that the Crown, as land owner, should be in 
no different position than an individual as land owner, and that if the Torrens 
System is applicable to minerals then it should be used for all minerals in 
Alberta and not merely the ten percent not owned by the Crown. It was 
generally recognized that only such Crown lands as are in serveyed areas could 
be brought under the Torrens System, which requires surveys for accuracy. 
Tt further appeared that Crown lands could only be brought under the Land 
Titles Act gradually and not all at once. Opponents of this request believe 
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the Department of Mines and Minerals is accurate in the handling of mineral 
records and that transactions affecting Crown mineral interests are dealt 
with much more expeditiously than could be the case at the Land Titles Offic: 

This Committee is of the opinion thar, if the Land Titles Act is properly 
administered, there should be no reason why mincrals cannot be dealt with as 
etficiently in the Land Titles Office as in the Department of Mines and 
Minerals. There seems to be no logical rebuttal to the proposal that, if the 
Torrens System is the best system that can be devised for the registration of 
titles, it should cover all surveyed lands and not simply those which are not 
owned by the Crown. 


The expense of endeavouring to bring Crown lands under the Land Titles 
Act at this time and to record the leases, cancellations of leases, reservations, 
licences and other dealings with Crown lands would be tremendous. A great 
deal of work would be added to the already overburdened Land Titles staff. 


Nevertheless the Committee advises that the change is desirable. 


In order to accomplish the change as smoothly as possible, the transfer 
from the Department of Mines and Minerals to the Land Tirles Office of 
all Crown owned minerals should be done gradually. The following procedure 
is suggested: 


First —Transfer all Crown lands in respect of which agreements have 
been entered heretofore; 

Second —Transfer those Crown lands in respect of li agreements are 
hereafter entered; 

Third —Transfer the remainder of the Crown lands as soon as con- 
veniently possible but not delaying such transfer unreasonably. 


An interim system of recording dealings other than absolute assignments 
must be devised. In other words adequate provisions should be made in the 
Mines and Minerals Act for the registration of instruments affecting Crown 
lands but not constituting absolute assignments, which were the only docu- 
ments of which registration was permitted up until the first 1955 Session of 
the Alberta Legislature. At that Session two important amendments were 
made to the Mines and Minerals Act. Section 288(a)* provided for the regis- 
tration of documents other than absolute assignments affecting Crown lands. 
Section 288(b) provided for the registration of security taken under 
Section 82 of The Bank Act. 


It is felt that Section 288(a) in its present form may not be wide enough 
to permit adequate regulations to be made by the Department of Mines and 
Minerals defining the effect of registration and the priorities attaching to 
registered instruments over those which are not recorded. It is suggested that 
to clarify this situation additional amendments should be made and it is 
understood that recommendations to this effect have been made to the De- 
partment. In the meantime the Department is engaged in the preparation of 
regulations to govern registration of instruments under Section 288(a) and 
these regulations will be studied by this Committee when they are issued. 


8(Alta.) 1955, ¢. 37 ss. 18 





Any interim system so suggested must, of course, contain rights of registra- 
tion similar to those under the Land Titles Act so that all lands and dealings 
therewith are treated uniformly. 


3. ENLARGEMENT OF POWERS TO CORRECT ERRORS AND 
RECTIFY TITLES 


All of the statutes which this Committee has considered, including several 
Torrens statutes as well as the English and Ontario Acts, contain wide powers 
to rectify titles in case of error in issue, misdescription, entries or endorsements 
made, orders omitted in error, and the like. The Alberta Land Titles Act, 
under the heading “Remedial Proceedings” contains several sections setting 
forth the powers of Courts, Judges and Registrars in correction of errors, can- 
cellation of titles, etc.” 


No question has been raised with respect to the jurisdiction of the Court 
in matters of this nature but some objection has been made to powers of cor- 
rection vested in the Registrar. 


This Committee is of the opinion that the limited powers of rectification 
vested in the Registrar under Section 174(a) of the Land Titles Act should 
be retained, but that, in the interests of clarity and certainty, the sections 
dealing with powers of the Registrar might be revised and rearranged. 
Section 174(a) devotes itself almost entirely to the power of the Registrar 
to become possessed of a Duplicate Certificate of Title. Only in the last 
sub-section, subsection (4), does the power of thé Registrar to correct the 
Register appear. Again, it should be noted that the said sub-section (4) states 
that the Registrar may correct “so far as practicable without prejudicing rights 


Section 174(a) (4) 

“In the case of any duplicate certificate or other instrument within the provisions of 
subsection (1) the Registrar, whether or not the duplicate certificate or other instrument 
is in his custody or has been produced to him in answer to his written demand, so far 
as practicable without prejudicing rights conferred for value, may cancel, correct or complete 
the register, and may wholly or partially cancel any duplicate certificate or other instrument 
and may correct any error or make any entry or addition in the duplicate certificate or other 
instruments or in any entry, memorandum or other endorsement thereon or in any memorial, 
duplicate certificate, exemplification or copy of any instrument made in or issued from 
the Land Titles Office and may supply entries omitted.” 

Section 176(1) 


“In any proceeding respecting land or in respect of any transaction or contract relating 
thereto, or in respect of any instrument, caveat, memorandum or entry affecting land, the 
judge by decree or order may direct the Registrar to cancel, correct, substitute, or issue any 
duplicate certificate, or make any memorandum or entry thereon or on the certificate of 
title and otherwise to do every act necessary to give effect to the decree or o 
Section 176 (2) 
“In particular and without limiting the generality of the foregoing, in any case where 
a title to land has been issued and the owner has entered into any contract relating to the 
sales or disposition thereof and where it can be shown to the satisfaction of the judge that,— 
(a) the applicant is entitled to a transfer of the land and to be registered as owner thereof, 
and that the registered owner has no further interest in the ; and 

(b — owner is dead and no transfer of the land to the purchaser has been 
made; or 

({c) the registered owner has not been located after a reasonable inquiry and no transfer 
of land to the purchaser has been made; 


upon the giving of such notice to such persons as the judge may require, the judge may by 
order direct the Registrar to cancel the existing certificate of title and issue a new certi- 
ficate of title in the name of the purchaser.” 
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conferred tor value”, The T'urta case held that this Power to correct may’ nevet 
be exercised if it prejudices rights, conferred for value. 


This Committee strongly urges ‘that the Registrar, must j ey “and be 
permitted to continue the exercise of power of correction of clerical errors which 
occur from day to day in the Land’ Titles Office and which-dé not adversely 
affect anvbody. An appeal to the Courts would then be’ open to a dissatisfied 
party. The correction of errors which, affect. interests.or.rights of rhird 
parties must be left directly to the Court, with the Registrar having no juris 
diction to deal with such matters, To enact this recommendation into legis- 
lation, an amendment will be required to Sections 174(a) and 174(b) of the 


Act. . 
The Committee proposes to indicate its views on rectification; the subject 
will be dealt with under the following headings: 
(a) Rectification between original parties to error; 
(b) Rectification where rights.of third parties have intervened; 
(c) Exceptions to powers of correction or rectification against third parties 
(d) Protection of lessees and mortgagees where corrections are made. 


(a) Correction of Errors and Rectification of Titles — BEFORE Rights of 
Third Parties have Arisen 
The Committee is satisfied that under the law a Nhe as it row stands 
the Supreme Court of Alberta has adequate power to correct errors and rectity 
titles as between the immediate parties ‘to the transaction. 


But it is felt that it would be a mistake to deprive the Registrar of all 
corrective powers. In other words, if the Registrar improperly cancels a title 
and then discovers his own error ten minutes later, he should be permitted ‘to 
correct it. It would be ridiculous if the Registrar was forced to advise the title 
holder that his estate had been cancelled and that he must apply to a Supreme 
Court Judge for rectification. Yet this must be the logical extension of any 
argument to deprive the Registrar of his corrective powers... It. could be argued, 
of course, that a correction such as the one just indicated is not merely 
clerical but affects the rights and estates of parties and that to empower the 
Registrar to rectify such error would be unconstitutional; hence the rectifica- 
tion could only be made by a Judge. It is the Committee’s opinion, however, 
that until rights of third parties have arisen, errors can be treated as clerical. 


It is also suggested that the power to correct be made a duty to perform 
instead of a judicial function to be fulfilled: This would place the Registrar 
on the same basis as many administrative tribunals constitutionally operating 
within the Province and this might then eliminate the constitutional objection 
made by Egbert, J. in the Turta case. 


There are numerous reported cases where rectifications have been made 
between the original parties to a transaction in which an error has occurred. 
Even the Turta case seems to indicate fairly clearly that under our present Act 
the mistake could have been corrected ‘as between Podgorny and the C.P.R. 

When the inquiry is confined to.a.situation between one.owner and the 
1ext succeeding ownér and where the tights of the parties are defined by the 
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documents which have passed between them, it is difficult to see how a new 
owner could claim compensation against the assurance fund if the rectifications 
were simply made to put him in the position in which he should have been 
as a result of the documents passing between the parties. 


In summary:—Registrar should correct errors where such arise between 
original parties to transaction. 
—No compensation need be paid to either party under such 
circumstances. 
(b) Correction of Errors and Rectification of Titles—AFTER Rights of 
Third Parties have Arisen 
It is generally conceded that the mirror principle is one of the essential 
features of the Torrens System which means in effect that an existing Cer- 
tificate of Title must be regarded as faithfully reflecting the effect of the 
documents which have been recorded preceding its issue. 


This Committee feels that this principle should, essentially, be maintained 
and is therefore of the opinion that the title of third parties should generally 
be good and not subiect to rectification where there is no fraud and where 
value has been given. 


Where the third party did not give value as, for example, where he acquir- 
ed title by Will or gift, he should be placed in the position of his vendor who 
gave him his title. In such cases the Registrar could rectify against these 
volunteers. 


However, to this general recommendation there must be exceptions which 
will be dealt with hereunder. It should be strongly emphasized that the recom- 
mendation that the final title should, in general, prevail, is made on the assump- 
tion that a person deprived of his interest will be compensated from the assur- 
ance fund. 


(c) Exceptions to Correction or Rectification against Third Parties 
While the general principle should favour the last title and leave it free 
from risks of rectification, it is not the intention that all the exceptions to 
indefeasibility which are presently contained in the Act should be removed. 
The exceptions to indefeasibility and conditions or limitations affecting 
indefeasibility presently contained in the Act may be summarized as follows: 
(1) Fraud in which the owner has participated; 


(2) Prior Certificate of Title; 

(3) Reservations or exceptions in the original grant from the Crown; 
(4) Unpaid taxes; 

(5) Public highway right-of-way or easement; 

(6) Lease less than three years; 

(7) Subsisting writs of execution; 

(8) Rights of expropriation; 

(9) Misdescription. 


It is the feeling of this Committee that if the title is in most instances 
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indefeasible this gives, in a large measure, the reliability that the Torrens 
System was designed to ensure. 


The result of this is that for ordinary purposes a search of an existing 
Certificate of Title would be all that was necessary but to be without any 
doubts as to the title an historical search would still have to be made. 


Of the exceptions, conditions and limitations above mentioned, all of which 
are found in the greater number of Torrens Acts, the most important for our 
consideration are the true exceptions to indefeasibility, being: 

(1) Fraud and, possibly, acts by the present title holder contributing to the 

error; 

(2) Misdescription; 

(3) Prior Certificate of Title. 


The other exceptions, which in England are referred to as “overriding in- 
terests” and which exist without special nomenclature in most other statutes, 
such as exceptions in the original grant from the Crown, unpaid taxes, public 
highways, rights of expropriation, leases under three years, etc. will have 
to continue to exist. 


No one would argue about such interests as unpaid taxes and public high- 
ways. Some might feel that the exceptions in the original grant from the Crown 
should not be allowed to be raised if a third party holds the land but this Com- 
mittee is not disposed to quarrel with this overriding principle. 


Tit is submitted, however, that the number of overriding interests be kept 
as small as possible. Mr. Baalman states in his book, “Comments on the 
Torrens System in new South Wales” that in some Australian states the over- 
riding interests have become so numerous, and are found in so many different 
statutes, that the title holder can never reasonably know what overriding in- 
terests exist to which his title may be subject. This is contrary to the principles 
of the Torrens System. 


The principle of overriding interests, however, is not nearly so difficult or 
so important as the main exception to indefeasibility which were classified in 
the second group and which will now be dealt with. These are fraud, mis- 
description and prior certificate. They shall be dealt with in that order. 


Fraud 


It is felt that no limitation can be placed upon this particular exception 
frora indefeasibility; no one should gain from his own fraud. 


Misdescription or Wrong Description 


The Turta case limits the effect of the word “misdescription” to an error 
in description of boundaries of lands. This Committee agrees that it remain, 
so limited, as an exception to indefeasibility. But it is suggested that the Al- 
berta Act be revised to follow the Manitoba Act and others so that this ex- 
ception of misdescription is available only where there is not a bona fide 
purchaser for value. 
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Prior Certificate of Title 


The exception to indefeasibility resulting from the existence of a prior un- 
cancelled Certificate of Title seems to offer no difficulty and this Committee 
recommends its retention. 


A special problem does arise, however, when a prior Certificate of Title has 
been improperly cancelled. 

Widely differing representations were made to this Committee as to the 
consequences which should follow an improper cancellation of a Certificate 
of Title and as to where the loss should fall in such cases. 


On behalf of land owners it has been argued that a Certificate of Title 
which has been improperly cancelled should prevail over a Certificate of Title 
subsequently issued. The land owners find it impossible to accept the view 
that an owner should be deprived of his property by an error in the Land Titles 
Office for which he cannot, in most instances, be charged with any responsi- 
bility. They urge that it should, in most cases, be comparatively easy to arrive 
at the compensation to be allowed to one who has dealt in mines and minerals 
on the strength of the latest Certificate of Title, inasmuch as it is usually 
possible to ascertain what that person has paid for mineral rights and the 
amount of money he has expended thereon, whereas it may be impossible to 
ascertain or fix with any degree of certainty the actual value to the former 
owner of the interest of which he has been deprived. 

The landowners admit that the adoption of the principle which they ad- 
vocate, i.e. improperly cancelled titles cannot form a root to a good title, 
would cast the onus on a person dealing with lands to search and examine all 
titles and documents intervening between the latest title holder and the original 
grantee to ascertain that no previous Certificate of Title has been improperly 
cancelled, but they suggest that this casts no greater burden on such a person 
than the one which exists now where it is quite conceivable that a title may have 
issued to a mineral interest actually reserved to a former owner whose title 
has not been cancelled. 


They contend that it is preferable that the risk of loss should be borne 
by the person who, by making an historical search and examining preceding 
documents, could have avoided the loss rather than by a person who may have 
had no opportunity to correct the error before its consequences became ir- 
reparable because he had no knowledge that it had occurred. 


Opponents of these rather cogent arguments urge that the Turta case 
has clearly settled the law in favour of the person dealing on the strength of the 
latest Certificate of Title and that to give effect to changes suggested by the 
landowners would amount to a drastic alteration of present law. They point 
out that no such change should be given retrospective or retroactive effect be- 
cause it may be reasonably assumed that people have already dealt with 
mineral titles and interests relying on the law as laid down in the Turta case. 
They therefore suggest that any change which this Committee might recommend 
could at most only affect or apply to improper cancellations of titles which 
might occur from now on or from the date the change became effective, 
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and tt ma: ¢ reasonably assumed that errors are much less likely to occur 
from now one than they have in the past. 


It was also strongly urged that, if the landowner’s argument that a Certi- 
ficare of Title cancelled in error be regarded as still subsisting, a further 
measure of uncertainty would be injected into the Torrens System. This 
would go far to weaken the general principle that the existing Certificate of 
Title may be taken to accurately record and reflect transactions prior to its 
ssue; indeed in many cases a lawsuit might be required to determine whether 
a title had in fact been improperly cancelled. 


This Committee was impressed with the merits of both arguments, but, in 
balance, thinks it preferable to leave this exception substantially where the 
Turta case put it. In other words, notwithstanding that the cancellation of 
the title resulted from an error, it nevertheless resulted in the extinction n of what 
would otherwise have been a prior Certificate of Title. 


However, this Committee is prepared to make some recommendations which 
my help to ameliorate the results following from the full adoption of this 
principle. 


in a case where an improper cancellation has occurred, the Court may always 
rectify the situation as between the original parties and before the rights of 
third parties have intervened. There is some question, however, following the 
Turta case, as to whether or not the Registrar has any power of rectification 
in such cases of improper cencellation. We feel that the Registrar should have 
such powers of correction and we refer back to our discussion of this question 
on pages 32 [199] and following of this report. 


Thus a serious difficulty occurs only when the rights of third parties have 
arisen. Under the English Land Registration Act, Courts are given broad 
powers to rectify the event of error or mistake but provision is made that with 
certain exceptions the Court may not exercise such powers of rectification where 
a proprietor is in possession, and it appears that in practice rectification is sel- 
dom ordered after title to the property has passed to a third party who has 
taken possession. 


However, it is the Committee’s opinion that the principle against allowing 
rectification where a proprietor has gone into possession is hardly applicable 
to a mineral right unless the same is actually worked. It is difficult to determine 
when possession is acquired of a mineral. If possession is to be a seme then 
some definition of the term should be inserted in the Act. 

It is noted that the English Act does contain an exception permitting recti- 
tication to be ordered by the Court in any case where it would be unjust and 
inequitable if rectification were not so ordered. 

It is this Committee’s view that, where title has passed to a third party 
who dealt bona fide and for value on the strength of the immediately preceding 
Certificate of Title, the Court should not, prima facie, deprive the third party 
of title to the interest acquired but should give effect to the ownership evidenced 
py his ‘Lertificate of Title except in cases where, on the facts as laid before it, 
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the Court may fairly determine that it would be unjust and inequitable not to 
order rectification in favour of the original owner. 


This Committee would not purport to lay down any principles for the 
guidance of a Court in deciding whether or not it would be unjust or inequit- 
able not to order rectification, having full confidence in the ability of the Court 
itself to evolve those principles as cases of rectification came before it, and hav- 
ing regard to the facts and circumstances of those individual cases. In case such 
a power is exercised, compensation must be available to the person deprived of 
the land. 

(d) Protection of Lessees and Mortgagees where a Correction is made 

As will appear from the foregoing, cases may arise where a person becomes 
registered as owner through a mistake so that his title is subject to rectification. 
However, a third person may have acquired a mortgage or a lease of the 
property before the error is discovered and corrected. Under the English 
practice it appears that in such a case the Court is able to order the title to be 
rectified and, at the same time, to preserve the lease or mortgage. In such a 
case the original owner gets his land back, but subject to such mortgage or 
lease with the owner having the right to claim indemnity for nay loss he has 
suffered as a result of the mortgage or lease being placed on the land. 

Indeed this proposition appears to be the law of Alberta at the present time. 
In Imperial Oil Ltd. v. Conroy et al’*, Boyd McBride, J. held that where 
a lessee relies on the register, and the register later proves to be in error and 
subject to rectification, the person in whose favour the register is rectified must 
accept his title subject to the lease granted by the erroneous owner. The lease 
stands. 

This Committee agrees with this case and feels that, in general, third 
parties can usually be protected, presuming an effective assurance fund, 
without interfering with the rectification and correction principles of the 
Torrens System. 

At the time of the hearings held by this Committee those speakers who 
dealt with this point seemed to favour a simple provision in the Act that the 
lease or mortgage remain in effect even though rectification takes place or an 
error be corrected. Some wish to make a distinction between some leases and 
others and would give the owner the option of rejecting a lease if drilling had 
not been actually commenced, but would make it effective if operations on 
the lands subject to the lease were actually under way or had already taken 
place. This Committee thinks that this distinction might result in injustices. 

This Committee recommends: 

(a) That a lease taken in good faith by a person dealing on the strength 
of the Certificate of Title prior to rectification be held effective, with 
the rightful owner having a right of recourse to the assurance fund for 
loss which he may have sustained through this being done, as for 
example, through bonus payments having been made to the ostensible 
lessor which cannot be recovered. 


10/1954) 12 W.W.R. (N.S.) 569. 
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Alternatively, 


(b) That the mortgagee or other encumbrancee be compensated by re- 
course to the assurance fund if he loses his rights under his mortgage 
or encumbrance as a result of rectification. 


4. ASSURANCE FUND 


The existence of an adequate assurance fund is an essential part of u 
Torrens System of land titles. 

In commenting and making recommendations with respect to the assur- 
ance fund the Committee strongly emphasizes that all recommendations which 
have heretofore been made with respect to retention of the Torrens System, 
rectification of errors, exceptions to indefeasibility, etc. are based upon the 
right to adequate compensation from an assurance fund. 

In some of the briefs and material submitted to this Committee it was 
suggested that rights of recourse to the assurance fund in cases where mineral 
titles were affected should be abolished, and that the parties should instead 
provide themselves with insurance against title defects through the medium of 
title insurance. 


This Committee has accumulated considerable information with regard to 
the operation of title insurance companies in the United States. As far as is 
known there is no title guaranty company now operating in the Dominion of 
Canada. 

Information was requested from eight major title insurance companies 
on insurance of mineral rights. None of the companies contacted showed any 
desire to do business anywhere in Canada. One company stated that it would 
not consider doing business in this jurisdiction inasmuch as the company would 
be at the complete mercy of a typist in the Land Titles Office. 


The information obtained by the Committee on title insurance shows: 

(1) Title insurance only offers protection against flaws in title which are 
present at the time the insurance is written, and would give no pro- 
tection against future acts of the Registrar or other persons which 
result in deprivation. 

(2) Title insurance is not presently available in Canada. 

(3) The cost of title insurance for minerals rights would be prohibitive. 

(4) Title insurance companies do not generally insure titles to mines and 
minerals where these are severed from the surface, and 

(5) The general scheme of operation of a title insurance company is not 
easily adaptable to the Torrens System. 


This Committee therefore feels that title insurance is no substitute for a 
properly maintained assurance fund. 

The records of the assurance fund in Alberta show that payments which 
have been made into the fund have represented little more than an additional 
tax on land transactions. Approximately $3,800,000.00 has been paid into the 
‘und, and only about $75,000.00 paid out. The statute provides for transfe: 
vot of the fund into general revenue of all monies exceeding the sum oi 
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$75,000.00. The decided cases show that the statutory provisions allowing 
recourse to the assurance fund, even as widened in 1935, remain hedged about 
by obstacles and limitations, not the least of which is the limit placed on 
claims relating to mines and minerals, where one may recover only the cost 
of the minerals plus damages of only $5,000.00. 

This Committee urges that in Alberta, where such tremendous amounts of 
money accrue yearly to the Government from dispositions of minerals rights. 
and where, indeed, almost fifty percent of the annual revenue of the Province 
is derived from these sources, it is an anomaly to circumscribe the assurance 
fund with such severe restrictions, particularly as applicable to claims relating 
to mineral rights. 

At this point, perhaps, reference should be made to comparable features of 
other legislation. 

The Ontario Act sets up an assurance fund; the Master of Titles fixes 
the value for assurance fund purposes; the purchase price is the main criterion 
of value. The fee is payable only when land is brought under the Act and is a 
fractional amount of the value. Where a claim is made against the fund in 
respect of mineral property the maximum compensation is eight hundred times 
the amount which is paid into the fund with respect to that property. This 
many seem to be an arbitrary figure but is not really so. The assurance fund 
fee is one four-hundredth of the value of the land, so in effect the maximum 
compensation is twice the value of the mineral land when it came under the 
Act. 

Some Australian and New Zealand Torrens Systems provide for payment 
of fees on bringing the land under the Act and on every conveyance of fee 
simple; the basis of the valuation of a claim through error or correction is not 
usually specified in the statutes but is the actual value of the estate lost. 
In New Zealand provision is made for allowance of interest on such value from 
the date of the loss. 

Saskatchewan has limitations on the amounts recoverable from the assurance 
fund in respect of mineral interests similar to those found in Alberta. 


In England no specific charge is made for the indemnity fund. The fund 
is built up by the payment into the fund at the end of each financial year 
of such sum as the Lord Chancellor and the Treasury may determine. ° If at 
any time the fund is insufficient, the deficiency is to be paid out of the 
Consolidated Fund, and shall be repaid later out of the indemnity fund. 

It seems to be the practice of other Provincial Governments to transfer 
monies from assurance fund to general revenue of the Province when these 
monies exceed a certain amount. The Committee agrees that it is perhaps un- 
necessary that the fund should be set apart and administered as a special fund 
only available for claims against it, because this might result in an excessive 
amount being accumulated in the fund which could usefully be emploved else- 
where. 

This Committee is inclined to approve of the English principle which, if 
applied to the Alberta Act, would permit transfers of monies in the fund 
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* general revenue but would leave general revenue available for the satisiac- 
tion of claims made against the fund. Perhaps it would be necessary to set 
up a suitable reserve or contingency account for this purpose, however. 


The Committee’s recommendations with respect to the assurance fund 
are as follows: 


(a) Maintain and extend present sources of revenue 

Contributions should be continued to be paid upon the registration of 
documents. The Committee makes no comments on the rate. However, 
it is noted that caveators have never paid into the fund and yet, as the Act 
now stands, it seems clear that they are entitled to obtain indemnity. To 
cure this anomaly caveators should not be permitted to obtain compensation 
from the assurance fund; this shall be dealt with later under the main subject 
heading of “Caveats”. 


(b) One assurance fund to which recourse may be had for BOTH mineral 
and surface claims 

Suggestions have been made that monies paid by surface owners are avail- 
able to some mineral claimants who have not contributed to the fund. The 
Committee is inclined towards a single fund rather than separate funds to 
overcome this problem. It is thought that the problem of persons not con- 
tributing to and yet receiving payment from the fund may be solved by the 
suggestion which shall be made as to caveators later on. 


(c) Basis for payment out of the fund — PAST losses 

The Committee proposes to make suggestions with respect to the basis of 
payment for losses of mineral rights which have occurred in the past by 
reason of errors or omissions in the Land Titles Offices under the heading 
“Settling Inequities Presently Existing”, below. 


(d) Basis for payment out of the fund — FUTURE losses 

In general payments should be based on the value of the interests lost. 
In some cases this may be difficult to determine with certainty but this dif- 
ficulty seems unavoidable. No necessity is seen for limitation of the amounts 
of claims-against the fund which are based on losses of surface rights, but 
it is agreed that from a practical standpoint it may be necessary to impose a 
limit on the amount with respect to mineral losses which may be recovered from 


the fund. 


Such claims should, however, encompass, and compensation be provided, 
for the following items, namely: 
i. The actual cost to the claimant of the mineral right which has been lost 
(or, if the claimant is a volunteer, the cost to the last preceding pur- 
’ chaser for value). 
Monies fairly and reasonably expended by the claimant in the develop- 
ment of the minerals prior to their loss and which will enure to the 
benefit of the person to whom the minerals are awarded or restored, and 
which are not otherwise recovered or recoverable by the claimant. 


bw 
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3. Damages for actual or prospective loss suffered by mineral owner, based 
upon the fairly appraised value of the minerals at the time when the 
action is brought agaiust the assurance fund, with the limitation on the 
maximum amount which may be recovered of $1,000.00 for each acre of 
mineral rights involved. 


The Government should have a lien on the minerals for monies awarded 
under item number 2 above to secure the recovery of such monies from the 
person to whom the minerals are awarded and who has benefitted from the 
expenditure thereon by the claimant. Such monies should be paid by the 
said person to the Government in such manner as may be agreed mutually, 
or in such manner as is fixed by the Court or by arbitration in the absence of 
mutual agreement. 


The apparent owner, acting in good faith and without notice should be 
under no obligation to account to anyone for profits or depletion occurring 
prior to the commencement of an action against him by the rightful owner. 
In other words, if Imperial Oil had commenced drilling operations in good faith 
and without notice on the Turta land prior to the commencement of the action 
by Turta, then any production income or profits resulting therefrom would not 
be payable to Turta. Turta would have had no claim for such profits or for 
his own loss of prospective profits as a result of che operations up to the time 
of commencement of his action. 

The Committee further recommends that claims should be permitted 
against the assurance fund to compensate for losses arising out of errors made 
in official documents such as abstracts or mineral certificates. No compensa- 
tion is presently provided in such cases. 

The Committee is impressed with the operation of the English Land Titles 
System with respect to claims against the Registrar for errors made in the 
Land titles Office. In England no Court action need be started against the 
Registrar as a prerequisite to claiming money from the assurance fund. 
It is felt that it should not be necessary to sue the Registrar to prove the 
liability of the assurance fund. Instead, perhaps, a claim could be filed 
with the Registrar who could either allow or disallow it subject to an ap- 
peal to the Court. If the Registrar and the claimant agree on the amount 
of the award to be made, then the amount should be paid. Otherwise the 
matter could be referred to the Court. 


5. CAVEATS 


A section in the original Alberta Land Titles Act inadvertently referred to 
registration by the way of caveat, and in 1915 a divided Court” held that this 
made the caveat a registrable document with priority from the date of 
registration. This has been the law in this Province since that date and 
many valuable claims, particularly in relation to mineral leases, have since 
been protected by caveats. Hence it is thought that it is too late to put 
caveats back to their original status, but instead they must continue to be 
regarded as registrable. 


11 Supra, footnote 7. 
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An objection which can be raised against the present practice with respect 
to caveats is that caveators, while enjoying many of the priorities and protec- 
tions afforded by the Land Titles Act make no contribution whatsoever to the 
assurance fund. 


Another objection is with respect to the registration of caveats in that they 
create an uncertainty as to the precise nature of the interest which is held by the 
caveator and which he proposes to protect by registering the caveat in lieu of 
registering the instrument under which he must establish his claim. As a 
result, recourse to material outside the Land Titles Office is necessary to as- 
certain the nature of claims affecting a title; this is contrary to the intention 
and purpose of the Act. 


This Committee therefore makes the following recommendations and sug- 

gestions with respect to caveats: 

1. A Caveator should be required’to attach to his caveat the instrument it 
protects, or a true copy thereof, or alternatively should be required to 
give definite particulars in the caveat of the instrument which it pro- 
tects and to file such instrument, or a true copy thereof, within sixty 
days after the registration of the caveat failing which the caveat should 
cease to have any effect; provided that in the event any such instrument 
has been lost, mislaid, or destroyed, the caveator may cause to be filed 
within such period of sixty days after the registration of the caveat, 
and in addition to giving the definite particulars of the said instrument, 
an affidavit of the caveator or his agent so stating and stating the 
circumstances of such loss, mislaying, or destruction, and in such event 
the filing of such affidavit and the supply of the said particulars shall 
be of the same effect as if the said instrument or a true copy thereof 


had been filed within the said period. 


2. Caveators should be required to make no contribution to the assurance 
fund. 

3. A caveator should have no claim against the assurance fund for losses 
resulting from errors or omissions of the Registrar whether prior to or 
after registration of his caveat. 

4. No person claiming through, by or under a caveator, or whose chain 
of title to any interest in the land is incomplete without an unregistered 
document or instrument in respect of which a caveat has been filed, 
shall have any right to claim against the assurance fund for loss or 
derogation of his interest by reason of errors or omissions of the 
Registrar occurring-either prior to or after the acquisition of* such 
interest. 


Dissenting Opinion of S. J. Helman, Q.C. re Caveats 


Rather than amending the Land Titles Act as above, the Act should in- 
corporate the following suggestions: 


Where any instrument is registered which conveys any part of the land, 
including so called mineral leases or gas and oil leases or profits a prendre, 
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rien upon such registration the transteree or lessee shall become lable to 
contribute to the assurance fund having regard to the value of the interest 
conveyed. 

To the extent of the cash consideration for which such instrument has 
been granted, the assurance fund fee payable in respect to the same will be 
payable forthwith. Any additional value of the interest conveyed is to be 
determined in some suitable manner after the mineral claim has been worked 
or oil and or gas has been obtained on the property which is the subject of 
the instrument. It is suggested that, six months after commercial production is 
obtained, the value of the interest acquired be determined either by the Petrol- 
eum and Natural Gas Conservation Board or the Department of Mines and 
Minerals, having regard to the mineral conveyed. 

The foregoing shall not apply to an instrument which is filed only as part 
of or attached to a caveat, and not registered apart from such caveat. 


6. LIMITATIONS OF ACTION 

Limitation periods should be clearly defined. 

As indicated earlier, the present limitation period applicable to an action 
against the assurance fund is six years from the time the party was deprived 
of his interest, whether or not such party became aware of the error which 
occasioned his loss within the limitation period. As for general actions be- 
tween one person and another to recover the limitation period is ten years from 
the date when the cause of action arose. 

There seems to be no time limit on the power of the Registrar to correct 
errors. No reason is seen to make any recommendation as to the imposition of a 
time limit for correction of errors, but the Committee points out that other 
rights—for example by adverse possession—may intervene between the error 
and the rectification. (In such cases the rectification would be subject to 
such rights.) Neither should there be any change in the period of limitation 
affecting actions between parties for recovery of possession of land. 

However, with respect to claims against the assurance fund very unusual 
conditions can arise. For example, it is easy to conceive of a case arising where 
a person’s right to claim against the assurance fund has lapsed prior to his dis- 
covery of the error. 

As an example, A sells to B who sells to ©. An error by misdescription 
arose in B’s title and was passed on to C. Therefore A can claim rectification 
against C and ordinarily C would receive compensation from the assurance 
fund. However, if A does not learn of the error and does not commence an 
action for rectification until eight or nine years following the occurrence of 
the error, bearing in mind that he has ten years in which to bring action 
against C to recover his land, C’s claim against the fund will have been outlawed. 
in other words, C’s right to claim against the fund will have expired in six years 
from the date of the misdescription; this is prior to his knowledge of his right 
-o claim against the fund. This situation would be clearly inequitable. 

This Committee is of the opinion that all the periods of limitation of 
action relating to land should be uniformly fixed at ten years. Any cause ot 
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action agains: -he fund, should be deemed to arise at the time when the 
claimant knows of the existence of his claim; this is the policy which is follow- 
ed in the English Act and was followed in the Alberta Act in general prin- 
ciples prior to the amendments which were effected in 1949. 


7. SETTLING INEQUITIES PRESENTLY EXISTING 


One of the main problems which this Committee has been asked to dea! 
with is the manner of settlement of inequities presently existing as a result 
ot errors which have occurred in the Land Titles Offices in the past. 


In this connection the first point which the Committee had to determine was 
whether the adjudication upon and settlement of rights between parties in 
questions arising from such errors should be based upon suggestions made in 
this report which may lead to new or amended legislation. 


This applies particularly to the recommendations with respect to enlarge- 
ment of the Court’s powers to order rectification after third party rights have 
arisen, and the protection of third party disposees. 


This Committee does not think it desirable to affect retroactively, 
by amendments to the Land Titles Act, proprietary rights already vested under 
the present statute as interpreted by the Courts. The principle involved is 
one which has a broad application; whether it is proper by legislative action 
co divest persons of existing property rights for the benefit of others. It is not 
recommended that legislation which may be enacted: directly affecting pro- 
perty rights as a result of these recommendations should have retrospective 
erfect. 


However, it is suggested that the new limitation periods with respect to 
actions against the assurance fund (time running from the date of discovery) 
and the increased amount to be recoverable from the assurance fund in respect 
of a loss of mineral rights have retroactive effect. This is stated because the 
retroactive legislation was enacted comparatively recently to meet an emer- 
gency, and also because this will not operate to deprive persons of existing 
proprietory rights. 

A suggestion has been made that a quieting provision should be introduced 
into the Land Titles Act which would bar actions respecting title errors in ex- 
istence at the date of the enactment unless such actions are brought within a 
fixed period thereafter. 


In principle some members of this Committee were disinclined to adopt 
this suggestion but, from a practical standpoint, there is much to be said in its 
favour, provided that ample time is allowed for parties to check their titles 
and to take th steps which may be necessary to rectify them or to assert 
-laims against the fund if errors are discovered. 


A substantial period should be allowed for this. The extent of errors 
which have already been detected was indicated by counsel for the Canadian 
Pacific Railway when he addressed this Committee. He stated that a relatively 
small part of his client’s holdings had been checked at that time but errors 
vad already been discovered in the titles to forty-one Quarter Sections involv- 
ag 6,560 acres 
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This Committee is theretore prepared to recommend that a quieting pr 
/ision be inserted in the Land Titles Act which will provide that up co, but no: 
after, a certain date action may be brought with respect to losses arising from 
errors which had occurred prior to such enactment. ‘The date so fixed shou!d 
not be less than three years after its enactment. It is appreciated that the 
‘imitation period may prevent the enforcement of valid claims by persons not 
made aware of their rights within the time limited, but the period provided 
will give anyone who is at all alert plenty of time to ascertain whether remedial 
action is required in his case. 

The next point involved is the matter of compensation for losses which 
result from past error. Here it is necessary to take advantage of suggestions 
which have the main virtue of practicality rather than that of rendering full 
justice to those concerned. 

In considering these suggestions it must at ail times be remembered, fi1¢:' 
that in the adjudication of claims the Courts will be guided by existing fay 
and not by amendments with retrospective effect and, secondly, that the pro- 
cedure suggested relates only to claims arising from past errors and not from 
those which may occur in the future. 

The Committee’s recommendations with respect to compensation for 10s: 
suffered by reason of errors and omissions in the Land Titles Office 
have heretofore occurred are as follows: 


(i) The Government should calculate the amount which would have been 
in the assurance fund if transfers had not been made to general revenue. 
This amount should be set aside and made available, so far as the same may 
extend, for satisfaction of claims of persons who have suffered losses by 
reason of errors or omissions in the Land Titles Office occurring prior to the 
date on which this recommendation is made effective (hereinafter referred 
to as “the effective date”). The amount of money so determined is herein- 
after referred to as “the adjustment fund”. 

(ii) Recourse to this adjustment fund should be available only to those claim- 
ants who lodge claims with the Registrar to recover their losses within three 
years from the effective date. The Registrar should have the right to settle 
these matters both as to liability and to amount if the parties agree, or to reter 
them to the Court if the parties do not agree. 

(iii) All such actions should be disposed of as speedily as possible and per- 
haps, if found necessary, some special procedure could be set up to enable the 
Courts to deal with them expeditiously and with a minimum of formality and 
delays. 

(iv) Awards should be based on the value of the interest lost as established 
to the satisfaction of the Registrar or to the Court on reference thereto by the 
Registrar. 

(v) The amounts awarded to each claimant should be recorded with the 
Registrar and, when all claims have been adjudicated upon, the amount so 
recorded should be paid from the adjustment fund; provided that if the ag- 
gregate of the claims so recorded exceeds the amount of the fund, payments 
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1 pe made to each ciaimant in the proportions which his award bears ic 
xe aggregate of all claims so recorded. 


ivi) Any claim which is not lodged within three years from the effective 
date and adjudicated upon within five years from the effective date shall be 
forever barred from any right of recovery from the adjustment fund. 


8. LAND TITLES OFFICE INTERNAL PROCEDURE AND 
INSTRUMENT FORMS 


(a) Separate Mineral Titles 


A number of the briefs submitted to the Committee have included a sug- 
gestion that the possibility of errors might be greatly reduced in the event of 
separating surface and mineral titles. 


Tt was not suggested that this should be done immediately in the case of ail 
titles, but that such a severance could take place as soon as convenient or upon 
request, and in any event, upon the occasion when any particular title is dealt 
with. 

In this regard this Committee recommends: 


(a) That a system be instituted under which separate titles for minerals 
and surface will be issued. 


(b) That where there is a cancellation of a portion of lands covered by a 
Certificate of Title, the old title should be cancelled in full and two 
new titles issued, one for the portion transferred from the old title and 
one for the portion remaining in the old title. 


If these suggestions are adopted, the likelihood of errors in the Land Titles 
Office will be minimized by reason of the checking and double checking which 
will be required in the cancelling of the old title and the issuing of two new 
ones. Evidence from Land Titles Office officials indicated that these recom- 
mendations would be effective and not burdensome. These officials state 
that once the task was completed, dealings with minerals would be facilitated. 


(b) Form of Certificate of Title 


Suggestions were made to this Committee that the original transfer or 
photostat thereof should be firmly attached to each Certificate of Title sc 
that a purchaser could tell at a glance whether his title agreed in every respect 
to the transfer under which he acquired the interest in the land. Another 
suggestion was that each Duplicate Certificate of Title have printed thereon 
in complete length every exception to indefeasibility as presently set forth in 
Sections 61 and 62 of the Act. At the moment only Section 61 is set forth 
and this is in very small type in the corner of the document. This Committee 
is not disposed to follow the recommendations that the transfer be attached to 
the Certificate of Title, but feels that it would be useful to have printed on 
each title and Duplicate of Title in complete length every exception to inde 
teasibility under Section 62 and all the implied conditions set forth in Section 
41, and recommends accordingly. 
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tc} Survey Plans 
here a title covers subdivided land, it is recommended that there should 
- issued with, and attached to the Duplicate Certificate of Title, a plan of 
the block containing the land comprised in the ritle and identifying such land. 

(d) Cancellation Stamp 

The decision in the Turta case indicates that it a Certificate of Title is 
cancelled, whether such cancellation is done properly or improperly, then the 
citle so cancelled cannot form the root of a prior Certificate of Title. While 
this may be inequitable in certain cases, there is no question but that it con- 
forms to the “certainty” principle of the Torrens System. This Committee has 
already indicated its approval of this principle. 

A practice has artsen, however, whereby the Registrars of Land Titles in 
Edmonton and Calgary will not exercise their complete authority to cancel 
a Certificate of Title and issue a new one. Rather instead they are reiying on 
the wording of Section 69 which states that the Registrar shall cancel cer- 
tificates “according as the transfer purports to transfer the whole or a part 
only of the interest of the transferor in the land”. Thus, to avoid the error 
of cancelling a title where a cancellation should not have been made, the 
Registrars purport to cancel only according to the terms of the previous 
transfer, and place on the old title a stamp reading as follows: 


This Certificate of Title is cancelled in accordance with the transfer, subject to any 
exceptions and/or reservations therein, and a new Certificate or Title No. 
issued this day of , 19 


Registrar. 

While this stamp mav fall within the terms of the statute, it certainly 
detracts from the Torrens System a large degree of certainty which previously 
was there. It is now necessary to make an historical search to determine whether 
or not any specific title was actually properly cancelled because the wording of 
the cancellation may not follow that of the previous transfer. According to 
the Turta decision, it is not necessary to go behind a cancellation because, 
whether the cancellation is proper or improper, it is still a cancellation. 


The Committee strongly recommends that the use of this stamp be dis- 
continued and that the former practice prevail, subject to the recommendation 
as to the power of the Registrar to correct errors before third party rights have 
intervened. 


(e) Memoranda on Title 


Section 27 of the Land Titles Act’* presently reads as follows: 


Whenever a memorandum has been entered in the register the Registrar shall make a 
like memorandum upon the duplicate when it is presented to him for the purpose, and the 
Registrar shall sign the memorandum, which shall be received in all courts of law as 
conclusive evidence of its contents and of the fact that the instrument of which it is a 
memorandum has been duly registered under the provisions of this Act: 


This Committee recommends that the words “prima facie” should re- 


place the word “conclusive” or, alternatively, that the evidence received shall 
be clearly of the writing itself and not as to the facts stated therein. 


22R,S.A., 1942, ¢. 205. 
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iJNG SY soLlEM 
Suggestions have been made that the Alberta Land Titles Oftice overcom: 
me of the drawbacks of the Torrens System and adopt one of the advantages 
»t the Registry System by filing all documents according to legal description 
't land rather than chronologically according to date of instrument. It was 
tated that if documents were filed in this manner anyone searching a particula: 
parcel of land will immediately have at hand all documents dealing with it 

Evidence from Alberta Land Titles Office officials indicate that this would 
be impossible in Alberta where all books have been bound and where each 
office deals with such large areas of land. The Committee understands that 
in England each folio of the register is a separate document of a type that 
easi! permits filing in a filing cabinet. The folios are never bound in volumes 
as they are in Alberta. Thus, if the title is to be searched the entire book of 
titles is not taken out of use during the perod of time the search occupies, 
but rather only the single register involved. 

The Committee understands that if filing cabinets were used for titles 
rather than bound volumes 11 would be more convenient when searches were 
made. On the other hand, it is of the opinion that the possibility of losing or 
misfiling would be greatly increased under such a system, and is thus not 
inclined to recommend any change of this nature. This danger does not exist 
in England where no public searching of documents 1s permitted. 

in anv event, Alberta Land Titles officials state that it would not be pos- 
sible without drastic revision of the system to file documents by Land descrip- 
tion index, and it is not felt that this is necessary. 

There is, however, one recommendation which this Committee wishes to 
make strongly under this heading and that is that all documents registered in 
the Land Titles Office be microfilmed at, or immediately after, registration. 
It is felt that this suggestion could be readily implemented without formidabic 
cost, and would follow the lead of many other governmental departments in 
this regard, and thus avoid a great deal of trouble and embarrassment which 
results from loss of original documents. 


10. THE MINERAL CERTIFICATE PROVISIONS 


This Committee recommends that the provisions of the Land Titles Act 


vith respect to mineral certificates be deleted as repugnant to the principles 
of a Torrens System. 


RE-DRAFTING LAND TITLES ACT 


This Committee is of the opinion that, once the Government has decided on 
ne policy to be followed with respect to changes in the Act, the whole Act 
ouid be entirely re-drafted from the points of view of clarity and purpose. 

at the present time numerous suggestions scattered through the Act deal 
ic the same single topic, and at least one important section refers back to 

“nother section which was removed from the Act many years ago. 
is notorious that most Torrens statutes, and Alberta is no exception. 
> become incomprehensible. The English Act, and to a lesser degree. 
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1¢ Ontario statute, are concise and readily understood. That such statutes <io 
exist should be an incentive to bring the Alberta Land Titles Act up to en 
same standard. 
in this regard, it is recommended that some special study be made of the 
problems arising out of the Borys’ case so as to eliminate the uncertainties 
presently existing as a result thereof. The decision of that case was to the 
effect that the intent of documents must be interpreted as of the date of 
their execution. This, in effect, is a derogation of the “certainty” principles 
»¢ the Land Titles Act because no person can be clear, by merely examining 
che last title, as to what the reservations or exceptions mean. Instead, he must 
make an historical search to determine the date of the documents which gave 
rise to the reservations or exceptions and then determine what the words used 
meant at that time. 


12, IMPROVEMENT OF FUNCTIONING OF LAND TITLES 
OFFICE 


The Committee is of the opinion that most of the difficulties which have 
arisen with respect to mineral rights under the Alberta Torrens System have 
been the result not so much of flaws in the Act but of errors by the human 
agents who administered the statute. 


Prior to 1947 there was relatively little interest in petroleum and natural 
gas rights. Alterations of titles were made with no realization of the magnitude 
of the issues which might, and in some cases did, result. 

Since 1947 the actual and potential values of mineral rights have been 
appreciated and the Registrars have, with the staffs available to them, en- 
deavoured to reduce the possibility of errors. 

The view of this Committee is that the proper administration of the Land 
Titles Act is of such importance to the public that the Government should be 
prepared to spend the funds necessary for the payment of adequate salaries to 
attract competent personnel to join the staff of the Land Titles Offices and 
to retain the trained personnel now on the staff. 

Basically, the functioning of the Torrens System depends on the efficiency 
of the people who administer it. 


13Borys v. C.P.R. and Imperial Oil Limited (1952), 7 W.W.R. (N.S.) 546. 
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CRIMINAL LAW — HOMICIDE -- MENS REA — OBJECTIVE 
OR SUBJECTIVE TESTS 


Regina v. Ward’, a recent decision of the Court of Criminal Appeal, is a 
nost significant case which invites an examination of the position of mens 
rea in the law of murder. The appellant Ward, who was proved to be a man 
of sub-normal intelligence, was convicted for murdering the eighteen-month old 
child of the woman with whom he was cohabiting. The case arose in the 
following circumstances. One evening the appellant Ward had come home 
after work, and began to mend the bed, after placing the child on a mattress 
on the floor in the same room. As he began to hammer the child began to cry. 
The child’s crying aggravated Ward’s already nervous state of mind, which 
was due to tiredness and to ulcer pains. He lost his temper, picked the child 
up, and shook her “with full force”, intending only to quiet her, and not to 
kill or cause her grievous bodily harm. When he placed the child on the 
mattress “she dropped forwards and sideways”, and her mother, who had been 
absent only fifteen minutes, returned to find her dead. The couple were in 
panic and buried the child in a slag heap where it remained about twenty- 
months before being discovered. In the medical opinion adduced by the 
prosecution the two fractures in the skull were not in themselves enough to 
cause death, but death was probably due to asphyxia. 

At the trial Pilcher J. directed the jury in these terms: 

If, when he did the act which he did do, he must as a reasonable man have contemplated 

that death or grievous bodily harm was likely to result to the child as a result of what he 

did do, then, .. . he is guilty of murder. If, on the other hand, he could not as a reasonable 

man have contemplated that death would result in consequence of what he did, then he 

is guilty of manslaughter.* 

The jury returned a verdict of murder, and the appeal was taken on grounds 
of misdirection as to the proper test to be applied in distinguishing between 
murder and manslaughter. The appellant’s counsel contended that the 
primary matter to be considered by the jury was the accused’s subjective state 
of mind, and that if the jury should have a reasonable doubt as to the accused’s 
intention to kill or to cause grievous bodily harm, then the verdict should be 
manslaughter. 


Lord Goddard rejected this submission, and lauded the trial judge’s direc. 
tion as “an unimpeachable summing-up, and it is a direction which has been 
given to one’s own knowledge in scores of cases,” not one of which, however, 
does he cite his judgment. The learned Lord Chief Justice substantially dis- 
posed of the appeal in one sentence: 

Of course, the test must be applied to al! alike, and the only measure that can be brought 

to bear in these matters is what a reasonabie man would or would not contemplate.* 
~ 31956] 1 WLR. 423. 


2This comment deals with the Ward case in the light of general principle. A comment by 
by S. Prevezer in [1956] Crim. L.. R. deals with the effect of the Ward case in particula: 
aspects of the law. 

at p. 425, supre. 


Cus. 
toc, §2,°. 


Ir is clear from the foregoing that the jury had no opportunity to consider 
the accused’s actual state of mind; it was common ground to both counsel ar 
the trial that the accused was not a reasonable man, and yet regard was had 
only to what che reasonabie man wouid or would not have contemplated in the 
circumstances. 
it is respectfully submitted that the Ward case is a departure from prin- 
ciple and was wrongly decided. here is abundant authority holding that 
no man should be convicted of murder unless he has a subjective guilty mind, 
but none of these cases were discussed or even referred to in the Ward case. 
*, decided in 1863, the accused 
was much closer to having a guilty mind than Ward was in the instant case. 
yet Pollock C.B. directed the jury to consider the accused’s state of mind; 
the jury did so and found him guilty of manslaughter. The report of the 
case notes that: 


The Chief Bacon said, the crimes of murder and manslaughter were in some instances 
very difficult of distinction. The distinction which seemed most reasonable consisted in the 
consciousness that the act done was one which would be likely to cause death. No one, 
however, covid commit murder without that consciousness. The jury must be satisfied 
before they could find the prisoner guilty, that she was conscious and that her act was 
deliberate. They must be satisfied that she had arrived at that maturity of inteilect which 
was a necessary condition of the crime charged. 


[n one ot the early cases, Regina v. Vamplen’ 


In Regina v. Bubb", a case where a woman was charged with starving her 
step-child to death, the jury were directed in these terms: 
And here it becomes necessary to explain what is meant by the expression malicious .. . 
You will therefore probably consider that the question resolves itself into this--Did the 
prisoner contemplate by the course she pursued, the death of the child? If she did, and 
death was caused by the course she pursued, them she is guilty of murder. But if you are 
not satisfied that she contemplated the death of the child, then although guilty of a culpabie 
neglect of duty, it would amount only to the crime of mansiaughter. 
Baron Bramwell’s direction in Rex v. Horsey’ is in the same vein: the accused 
must have been conscious that his act would cause death or grevious bodily harm 
in order to have malice aforethought. In all these cases there is no trace of 
an objective test. It is true that the objective test has been applied in some 
cases to find malice aforethought. R. v. Whitmarsh,” R. v. Bottomley’ and 
R. v. Lumley,” were cases where the objective test was applied, and the las: 
was before the Court in the Ward case. But in every one of these cases the 
accused persons had performed felonious operations which were fatal, and they 
could have been convicted of murder had the then existing doctrine of con- 
structive malice been applied. R. v. Rymell,’* a 1954 case, may be of support 
for the instant case, since both the facts of the case and the direction given 
the jury were very similar. The jury found the accused guilty of murder. 
However, the Court of Criminal Appeal substituted a verdict of manslaughter 
on a question of causation. It is submitted that anything that may have been 





6 (1862), 3 F. and F. 520, 176 E.R 234. 
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9115 L.T. 88. 
10(1911), 22 Cox C.C. 635. 
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done in Rymell was undone in the same year, in R. v. Lachinsky.” The case 
involved a homicide done by a man of sub-normal intelligence, and the tria! 
judge directed the jury that “if they were satisfied that, owing to the feeble- 
mindedness of the accused, he was incapable of forming the intention to cause 
grievous bodily harm, they must find him guilty of manslaughter.” The jury re- 
turned a verdict of murder, and the Court of Criminal Appeal composed of 
Lord Goddard C.J., Byrne and Tucker J.J. approved the direction as “absolute- 
ly correct.” This case apparently was not before the court in the Ward case al. 


though Lord Goddard sat on both cases. 


In the ordinary case where the accused takes the stand, the jury may accept 
his evidence, or refuse to believe him. In the latter case they will consider the 
evidence, and to it they will apply the presumption that every man intends the 
natural consequences of his act, in order to find his intention. In the instant 
case, immediately after directing the jury on the objective test, Pilcher J. stated: 


In law a man is presumed to intend the natural consequences of his act, and if he therefore 
acts in a fashion in which a reasonable man would contemplate that he would do serious 
injury to the child, and death results, then he is guilty. 


It is submitted that this sentence together with the previous one giving the 
objective test (quoted supra) clearly indicate that the learned trial judge is 
confusing a matter of evidence with a substantive rule of law. The presumption 
of natural consequences is treated as an irrebuttable legal presumption, for its 
application is deemed mandatory. The true positiori was set out by Denning 
L.J. in Hosegood v. Hosegood’* a statement of the law which was adopted 
in toto by the Ontario Court of Appeal in Regina v. Gtannott:.’* Denning L.J 
states: 


When people say that a man must be taken to intend the natural consequences of his acts 
they fall into error; there is no “must” about it, it is only “may”. The presumption of in- 
tention is not a proposition of law but a proposition of ordinary common sense. It means 
this: that a man is usually able to foresee what are the natural consequences of his acts, so 
it is as a rule reasonable to infer that he did foresee them and intend them. But while 
it is an inference which may be drawn it is not one that must be drawn. If on all the facrs 
of the case it is not a correct inference then it should not be drawn. 


The instant occasion is not the first on which men of high authority have 
mistaken a law of evidence for substantive law. The thesis of “objective 
liability” in the criminal law was propounded by Holmes in his Common Law. 
In Holmes’ view, 
The law is continually transmuting moral standards into external or objective ones, from 
which the actual guilt of the party concerned is wholly eliminated'® . . . The tests of liability 
are external and independent of the degree of evil in the particular person’s motives or 
intentions. 1° , . . The standards do not merely require that every man get as near as he can to 
the best conduct possible for him. They require at his own peril to come to a certain height. 


They take no account of his incapacities, unless the weakness is so marked as to fall into the 
well-known exceptions, such as infancy or madness.!* 





1271954] Crim. L.R. 216. 
18(1950), 66 T.L.R. 735, at 738. 
14(1956), 115 C.C.C. 203, at 213. 
15The Common Law, p. 33. 

16] bid., p. 50. 

11]bid.. p. 50. 


And later, dealing with the specific crime of murder: 


What is toresight of consequences? . . . {f the known present state of things is such ‘hat 
the act done will very certainly cause death, and the prevability is a matter of common 
knowledge, one who does the act knowing the present state of things, is guilry of murder and 
the law will not inquire whether he did actually foresee the consequences or not. The test 


of toresight is not what this very criminal foresaw, but what a man of reasonable prudence 


foresaw.?® 


Holmes’ thesis of objective liability and the Ward case stand well together 
But it is significant that Holmes wrote The Common Law in 1881, thar his 
theory has been politely ignored by other writers, and that judicial opinion has 
been consistently opposed to it, at least until this late date. Jerome Hall, in his 
text Principles of Criminal Law, devoted a complete chapter to an examination 
of objective liability, and in the course of refuting the theory, stated that its 
basis lies in the assumption that the foundation of criminal law is expediency, 
not moral culpability.'” Apparently, the chief reason for the adoption of ex- 
pediency as an underlying principle of criminal law lies in the difficulty of 
discovering a man’s true state of mind. Those who propound objective li:- 
bility in effect assert that because it is too difficult to discover the true state 
of a man’s mind, we will ignore it, and apply the objective test ex post facto, 
and thus “formulate” a state of mind. But Bowen L.J. was not impressed wii) 
the difficulty and he said in one case, “the state of a man’s mind is as much « 
fact as the state of his digestion”,”® and in another case:** 


It is said that you cannot [hook into a man’s mind], . . . therefore what follows? It is sa‘c. 
that you are to have fixed rules to tell you that he must have meant something, one way or 
the other, when certain external phenomena arise. The answer is that there is no such 
thing as an absolute criterion which gives you a certain index to a man’s mind. There is 
nothing outside his mind which is an absolute indication of what is going on inside. So ia: 
from saying that you cannot look into a man’s mind, you must look into it, if you are goi: 
to find fraud against him. 


If this reasoning is applicable in a mere case of fraud, would it not be even more 
so in the case of murder? 


Hall points out that Holmes has confused the law of evidence with 
substantive law:** 
A fair inference from Holmes’ argument generally is that because rational findings of fact 
necessarily rest on external evidence, therefore the substantive rules of law must be external. 
Holdsworth comes to grips with the problem: ** 
The presence or absence of this element of wrongful intention is . . . perhaps the chief res: 
which distinguishes criminal from civil liabiliry ... The general rule of the common law is 
that crime cannov be imputed without mens rea. It is of course quite another question how 
the existence of that mens rea is to be established . . . we must adopt an external standard in 
adjudicating upon the weight of the evidence adduced to prove or disprove mens rea. 
That of course, does not mean that the law bases criminal liability upon non-compliance with 
an external standard. So to argue is to confuse the evidence for a proposition with the 
proposition proved by that evidence. 


It is submitted that these objections to Holmes’ theory are valid, and since the 
Ward case proceeds on the basis of objective liability they apply here as well. 


~= 


18] bid., p. 53. 

19At p. 181. 

20Edgerton v. Fitzmaurice, (1885), L.R. 29 Ch. 459, at 483. 
21 Angus v. Clifford [1891] 2 Ch. 449 at 471, 

22Principles of Criminal Law, p. 176. 

23History of the English Law (Sth ed.}, vol. 3, p. 374, 
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is submitted that the learned Lord Justices in the Ward case did nm 
- regard to the development of mens rea in the law of murder, and that tp 
nciple of the case hampers such progressive development. J.W.C. Turner 
Russell on Crime’ sets out the modern view of the mens rea required 
‘urder after tracing its historical development: 


The new test consists in the requirement that the accused person, when pursuing the lire 
of conduct . . . which resulted in the harm for which he is charged, must have bee: 
aware that such harmful consequences would or could follow 


Kenny points out that there are three stages of development in the history o! 
nens rea in murder. 


i. The stage of absolute or strict liability in which the law lookea to tie comsequences of a 
man’s conduct. 


The stage in which the medieval applied an objective moral test to the conduct leading + 


those consequences 
3. The stage, .. . when the law came to adopt a subjective test; that 1s to say, it now looked 

primarily at the attitude of the defendant’s mind which inspired his conduct. 
it is apparent that the approach has become increasingly more subtle over the 
vears: the courts become bolder, and more and more they attempt to discover 
what lay in the accused’s mind when he did the act. Tinew were aided in this 
py a concurrent development in the law of evidence; i.e. the accused became 
competent to give evidence at his own trial. The Ward case ignores thi 
development, and therefore it is submitted that it is an unwarranted throw-back 
to an earlier stage of our law. 

It is submitted that objective liability, or the idea that “ail must be treated 
alike” ought never to become a principle of the criminal! law. As Hall points 
ut the basis of this theory is expediency, and it is submitted that expedienc\ 

is an unworthy guide in that part of the law which, more than any other, ought 
to be humane. It is inhuman to sentence a man to death when there is ne 
guilty consciouness on his part attaching to the act complained of. It is onl; 
the sceptical realism of the objective approach that allows this dire result, and 
it is submitted that sceptical realism ought not to be given precedence over 
humanity. It is submitted that the Ward case ought to be rejected in Canada, 
and that full effect be given to the principle actus non facit reum, nisi mens si! 
rea at least in the law of murder. 


—Donaid H. Ostry 
Third Year Law 
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“RIMINAL LAW -—- COMBINES INVESTIGATION AC? -— 
INTERPRETATION 


The recent decision of the British Columbia Court of Appeal in Regina v. 
Morrey’ has thrown a great deal of confusion into the law in respect to the 
judicial interpretation of Section 2 (a) of the Combines Investigation Act. 


The charges against the defendants in this case were framed under clauses 
(iii), (iv) and (v) of Section 2 (a). At the trial the jury brought in a verdict 
of guilty under (iii) and (iv) and not guilty under (v). The relevant part 
of the section reads as follows: 

2. In this act, 


(a) “combine” means a combination having relation to any commodity which may be the 
subject of trade or commerce, of two or more persons by way of actual or tacit con- 
tract, agreement or arrangement having or designed to have the effect of 


(i) limiting facilities for transporting, producing, manufacturing, supplying, storing or 
dealing, or 


(ii) preventing, limiting or lessening manufacture or production, or 


(iii) fixing a common price or a resale price, or a common rental, or a common cost 
of storage or transportation, or 


(iv) enhancing the price, rental or cost of article, rental storage or transportation, or 


(v) preventing or lessening competition in, or substantially controlling within any 
particular area or district or generally, production, manufacture, purchase, barter, sale, 
storage, transportation, insurance or supply, or 


(vi) otherwise restraining or injuring trade or commerce, or a merger trust or mono- 
poly which combination, merger, trust or monopoly has operated or is likely to operate 
to the detriment or against the interest of the public, whether consumers, producers or 
others; 

The majority of the Court of Appeal (Sydney Smith J.A., Bird J.A. 
concurring) held that the Crown’s case failed by reason of its failure to prove 
that the acts of the defendants resulted in detriment to the public and also 
on the basis of a misdirection to the jury occasioned by the failure of the trial 
judge to state that detriment applied to clauses (iii) and (iv) and the trial 
judge’s comment that the jury could presume detriment if they found a 
lessening of competition. Accordingly the conviction was quashed. 


Davey J.A. dissented on the ground that the conception that detriment to 
the public is an ingredient of the offences charged stemmed from an office 
consolidation of the statute in which an important departure from the punctua- 
tion and arrangement of Section 2(a) of the Act has caused a significant 
change in the meaning. The learned judge stated that in the office consolida- 
tion a semi-colon had been substituted for the comma which appears after the 
word “commerce” in clause (vi) and the remainder of the clause has been ex- 
tracted from its setting and appended to the whole of sub-section (a), in a way 
that relates it to all the clauses of subsection (a) as well as to clause (vi). He 
also stated that this error was reproduced in Eddy Match Co. v. Regina and 
that the judgment proceeded on the error. 


It would seem that Mr. Justice Davey’s interpretation of the section is 
correct. Although his statement regarding the incorporation of the error i the 


1{1956), 19 W.W.R. 299. 
*R.S.C., 1952, c. 314. 
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epott ot the Ldayv Match Case is correct it the report in the Criminal Reports 
is referred to, the reproduction of the section in the Canadian Criminal Cases” 
is correct. In any event the proper grammatical construction would indicate 
that words in a particular clause could not modify those of another clause of 
equal status unless specifically stated to do so. There is no such specification 
in Section 2 (a) . 
Even the majority judge stated: 
counsel conceded that the essential ingredient of the offence comprised in the concluding words 
of subsection (clause) (vi) controlled with equal force the preceding subsections. Grammatical- 
ly there would seem some doubt as to this. But I am prepared to accept the view of the 
Crown. 
Crown counsel would seem to have made a rather ill-advised and fatal conces- 
sion. 


There is no doubt that Eddy Match v. The Queen is authority against the 
proposition that detriment to the public is not an element in clauses (i) to (v). 
The incorrect reproduction of the section in the Criminal Reports would seem 
to weaken its authority on this particular point. Casey J.” states: “The crown 
then can make its case by showing one or the other . . . [actual detriment or 
the likelihood of detriment accruing}.” Similar statements are made in this 
case and the necessary inference from the decision is that detriment is applicable. 
However, the court there found actual detriment and thus did not need to con- 
sider what the situation would be had none been found. Nor does this case dif- 
ferentiate between the clauses of Section 2 (a) , the charge being framed in such 
a manner as to encompass nearly all of them. 


It may not be too late for the courts to follow the reasoning of Davy J.A. 
in Morrey and give the section a rational interpretation. If it is too late, it 
would seem to be incumbent on Parliament to clarify the matter. 


Even should detriment be an element of all clauses in the section, or even 
if it applies only to clause (vi), there is authority for the proposition that, once 
a lessening of competition is found, detriment will be presumed. In other 
words, a finding of lessening of competition will shift the onus to the defendant, 
forcing him to negative detriment in order to succeed. This proposition would 
not apply to Regina v. Morrey as the jury found the defendants not guilty under 
2(a) (v) (preventing or lessening of competition). It may, however, be of 
relevance in future cases. 


In the Eddy Match case Casey |. states at page 20: 


By enacting the Combines Investigation Act, Parliament has given evidence of its acceptance 
of the fundamental principle [of freedom of competition] . .. At the same time however, it has 
refused to label as an evil to be avoided, all encroachments on the public right. Only those 
which cause or are likely to cause detriment are. forbidden. But Parliament has not enacted 
as a condition sine qua non that actual detriment be demonstrated. If it had intended 
to do so, it would not have added the words ‘or is likely to’. These words broaden the field 
of forbidden encroachments by bringing within that class those whose very nature creates 
presumption that they will prejudice the public right. 


8(1954), 18 C.R. (Can.) 357 
#(1954), 109 C.C. C. 1. 
SIbid 
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The headnote states: 


. . a combine which controls a given business by excluding the possibility of competition 
is prima facie a detriment to the public and must rebut the presumption . . . 


Again Casey J. states at page 21: 


. .[when there is control] that _ . . excluded . . . the possibility of any competition 
Such a condition creates a presumption that the public is being deprived of all the benefits ot 
free competition and this deprivation . . . is necessarily to the detriment or against the 


interest of the public. 


In the case of Wiedeman v. Shragge’ Idington J. states at page 750: 

The combination to remove competition means . . . the reaping of enormous wealth by 

the few, to the detriment of the many. 

This approach seems to be quite rational. Surely any private combination 
which raises prices or shuts out competition is prima facie acting contrary to the 
interests of the public at large. It is submitted that this follows logically from 
the premise of the desirability of freedom of competition. 


A case contra is Attorney-General of the Commonwealth of Australia v. 
Adelaide Steamship Lines.’ Here the court found for the defence on the basis 
that the crown had not proven the company intended to act to the detriment 
of the public. However, m the Australian Act intent to cause detriment is 
specifically included, whereas in the Combines Investigation Act intent would 
seem to be irrelevant in a discussion of Section 2(a). There is a big difference 
between presuming intent to effect a certain result and presuming that the 
result in fact occurred. 

Cases such as Crown Milling v. Rex” and Rex v. Staples’ did not discuss 
the law relating to proof of detriment but merely held as a fact that there was 
none. 


Thus it would seem open to the courts to decide, once a lessening of com- 
petition is found, that detriment will be presumed. 

Should our first argument be correct, that detriment to the public is not 
an element of the offences under the Combines Investigation Act, with the ex- 
ception of 2(a) (vi), then in view of the statement of the Judicial Committee 
in Proprietory Articles Trade Association et al v. The Attorney-General for 
Cadana et al'° that detriment is a factor in bringing the combines legislation 
within the purview of the criminal law, the constitutionality of the Act may 
be open to re-examination. The Proprietary Trade Case was decided before 
Act was amended and the wording and position of the detriment phrase chang 
ed. However, we make no comment on this point. 

Thus the court in Regina v. Morrey could have arrived, and perhaps should 
have arrived, at a different conclusion by proceeding along either of the 
aforementioned lines. 

—G. E. Arnell 
Third Year Law 
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OR TS — RESTRICTION OF OCCUPIER’S LIABILITY TO 
LICENSEE — SUFFICIENCY OF NOTICE PURPORTING 
TO EXCLUDE LIABILITY FOR NEGLIGENCE —- 
PRINCIPLES APPLICABLE 


rhe English Court of Appeal, in Ashdown v. Samuel Walliams & So: 
has decided that an occupier can relieve himself of liability for neg): 
gence towards a licensee by the simple expedient of posting sufficient notice: 
purporting to exclude such liability. 


; b 
i.ld.. 


The facts of this case are fairly simple. The first defendants owned a iarge 
dock area on the Thames, part of which area was leased to various tenants and 
part of which was retained in the occupation of the first defendants. Over some 
of this latter property ran a private road, crossed at intervals by ratlroaci 
tracks, this road affording convenient access to the premises of the second 
defendants and having been used for years by their employees. Clearly visible 
ro anyone using this road there was posted the following sign: 


Notice AND Warninc. This property is private property. Every person, whether an invitee 
or otherwise, whilst on the said property is there entirely at his own risk and must be deemed i 
take the said property with everything thereon as he finds it with notice of the nature, 
condition and state thereof and he shall not have or make any claim for injury or damage 
against Messrs. Samuel Williams and Sons Ltd., howsoever such injury and/or damage may 
be occasioned or any of their assigns or their respective lessees or tenants, or their respective 
servants, agents or workmen whether or not such injury or damage is in any way whatsoever 
due to any negligent act, breach of duty, default and/or omission on the part of Messrs. 
Samuel Williams and Sons Ltd. and/or any of their assigns or their respective lessees or 
tenants or their respective servants or workmen. All persons are only allowed to be on the 
said property upon the distinct understanding that they do so entirely at their own risk 
Samuel Williams and Sons Ltd., W. J. Crafter Secretary.? 


Pjaintitf, an employee of the second defendants, used this road and, needless 
ro say, was injured while crossing the railways tracks. It was found that her 
_ injuries were caused by the negligence of servants of the first defendants in 
| failing to give proper warning of shunting operations. 


The Court of Appeal, affirming the decision of Havers J. on this point, 
held that it was incontestable that an occupier could exclude his liability to 2 
licensee by making known to him appropriate restrictions.’ They then held 
that the present notice was sufficient for this purpose. covering, as it did, not 
only dangers resulting from the static condition of the property, but also those 
arising trom the normal user of the land.* Finally they decided that since 
the plaintiff had read at least part of the notice, she was bound by the whole, 
and that, on the principle of Parker v. South Eastern Ry. Co.’ and other of the 
tamous “ticket cases”, the defendants had done everything necessarv to bring 
the conditions to the attention of the plaintiff.” 


1957} 1 All E.R. 35, [1956] 3 W.L.R. 1104, reversing in part [1956] 2 All E.R. 384 
°The notice is set out at [19571 1 All E.R. at pp. 39, 40. 

‘ See for instance [1957] 1 All E.R. at p. 46 (per Parker L. J.} 

‘ipia. at p. 41 (Singleton L.J.). at pp. 43-44 (Jenkins L.J.) and at pp. 47-48 (Parker L.1.) 
Parker v. South Eastern Ry. Co., Gabell v. Easterx, Ry Co., (1877) 2 C.P.D. 416: 4¢ 
L.J.Q.B. 768: 36 L.T. 540. 

fi957;) i All E.R. at p. 40 (Singleton Lip, at op 3-43 (Jenkins [ 


(Parker T. }.} 


Now, it is not in dispute, in Charlesworth’s words, that: 

A duty which is imposed by common law or statute for the protection of a particular person, 

or class of persons can, in general be waived . .. In the case of a common law duty, 

contracting out is permissible unless m 1s against public policy ... There does not appear to 

be any instances in which it has been held that contracting out of liability for common law 

negligence is contrary to public policy.” 
Common carriers and bailors of various descriptions have for years made use 
of conditions restricting or excluding liability for negligence. No doubt has 
ever been expressed as to the validity of such contracts, the only limitations im- 
posed by the courts being that the contracts will be interpreted as narrowly as 
possible, and that the defendant must do whatever is reasonable under the cir- 
cumstances to bring the restrictive conditions to the attention of the plaintiff." 
To these agreements, however, the normal rules of contract are applicable, 
since it must be kept in mind that it is by contract alone that the normal 
liability is being avoided.” 


Is the instant decision to be rested on a basis of contract, the acceptance 
being Mrs. Ashdown’s entering of her common law rights in return for the 
license to do so? While it might be argued that the proper structure of a con- 
tract, albeit rather a strange one, is present in such circumstances, nevertheless 
the learned Lords Justices, in the present case, denied any such construction.’” 
In Wilkie v. London Passenger Transport Board,’ a decision relied on in 
the present case, Lord Greene M.R. stated quite specifically that: 


It is clearly nothing but a license subject to conditions, a very common form of license, e.g., 
a license to a neighbour to walk over a field, providing he does not go with a dog. You 
cannot spell such a thing as that as being a contract: ‘I will let you go across my field in 
consideration of you, as a contracting party, agreeing not to take your dog.’ ... It is the 
mere grant of a revocable license subject to a condition that, while the license is being enjoyed, 
certain consequences shall follow. That is not contractual, but is a term or condition of the 
license, and if anyone makes use of the license he can only do so by being bound by the con- 
dition.12 


It might also be objected that if a plaintiff give consideration he ceases, ipso 
facto, to be a licensee’® Since the terms of the contract are to be read re- 
strictively,* it would then be necessary to determine the precise nature of the 
liability to him of the occupier, apart from contract, in order to determine 
whether it is excluded successfully. This liability, while presumably based on 
a higher standard of care than owed to a mere licensee, could not be said to 
be based on the obligations of an invitor either, since the occupier can hardly be 


7Charlesworth on Negligence (3rd Ed.) at pp. 617, 618. 
8For a statement of the first limitation, see Alderslade v. Hendon Laundry [1945] 1 All ER. 
244; for one of the second see Parker v. South Eastern Ry. Co., supra footnote 5. 
Charlesworth, op. cit supra footnote 7, at p. 620. 
10See, for example, [1957] 1 All E.R. at p. 45 (Singleton L.J.) 
11{1947} 1 All E.R. 258, [1947] L.J.R. 864. 
12]bid., cited in F. J. Odgers, “Occupiers Liability: A Further Comment”, 1957 C.L.J. 39. 
13The reader is referred to Indermaur v. Dames (1866) L.R. 1 C.P. 274; 35 L.J.C.P. 184, 


the classic exposition of the categories of occupiers’ liability. See also Winfield on Tort 
(6th ed. — 1954), at p. 696. 


*See footnote 8 supra. 








said to have a material interest in the presence ot the plaintiff on the jand.’ 
Even assuming that the plaintiff can be classed as an invitee, the artifictality of 
recourse to the contractual concept in this regard is shown by the fact that a 
court would have to arrive at a higher standard of care in order that it mav 
consider the applicability of a lower one, the original assertion of the lower 
standard being solely responsible for the erection of the higher one. 

To resort to the terminology used in the Ashdown case, however, is, with 
respect, no more satisfactory. F. J. Odgers, in a recent article in the Cambridge 
Law Journal,’* argues that in the example of the licensee with the dog, quoted 
above, the licensee, if he comes on the land with the animal, forfeits his license 
and becomes a trespasser.'' To equate this with the facts of the present case, 
so far as is possible at any rate, the plaintiff here may or may not choose 
to be bound by the conditions of the license. If she decides not to be bound 
by the conditions it by no means follows that she is deprived of any remedy for 
damages suffered while on the land. Apart from contract she cannot bé 
held to the terms stipulated, and all that can happen is that she forfeit her 
license, her rights reverting to those of a mere trespasser; but a trespasser, it 
must be emphasized, who 1s not bound by the conditions, and who, under the 
circumstances of the present case, might well have a right of action against the 
occupier.’ * 

The above objection, it should be understood, relates merely to the use of the 
terminology of “conditional license”: it does not attempt to dismiss the reason- 
ing that lies behind it, and which will be discussed below. It is merely submitted 
that, without more, a “conditional license” is not a satisfactory concept on which 
to base decisions dealing with notices restricting liability to licensees, and that 
it may well prove a hindrance to sound analysis. Of course, it will readily be 
objected that, in the present case, the plaintiff did in fact accept the conditions 
of the license; but the answer to this is simply that if this is to matter at all, 
it must be as a result of some positive rule of law. It is submitted that the intro- 
duction of the concept of binding conditional licenses in cases such as the present 
is either (a) the introduction of a new principle of law (against which, of 
course, there is no per se objection) or (b) verbal camouflage, disguising the 
operation of already existing legal principles. If there are such existing 


5See Indermaur v. Dames supra, footnote 13, Winfield op cit. supra footnote 13, at p. 682. 
The reader is also referred to Dunster v. Hollis [1919] 2 K.B. 795 where Lush J. 
stated himself to be of the opinion that there was a fourth category of persons coming on to 
the land of an occupier, one of persons who entered under “a contractural right to do so.” 
Towards them the duty of an occupier is to take reasonable care to keep the premises in 
reasonably safe condition. This duty is higher than that owed an invitee. It would 
indeed be bizarre were it ever held applicable to the present type of case. 

16See footnote 12 supra. 

17]bid. at p. 44. 


18]f the duty to avoid positive misfeasance is independant of occupiers’ liability in the more 
usual sense, this would be the case. The following cases may be cited in support of the 
proposition that the above duty is owed even to a trespasser. Excelsior Wire Rope Company 
Ltd. v. Callan [1930] A.C. 404, Mourton v Poulter [1930} 2 K.B. 183 (C.C.A.), Haiti 
Zien v. Acme Towel and Linen Supply Ltd., [1940] 1 D.L.R. 736 (B.C.C.A.), and 
Canadian Pacific Railway v. Kizlik [1944] S.C.R 98. Against the proposition may be 
urged Robert Addie and Sons (Collieries) Led. v. Dumbreck {1929} A.C. 358. ana 
Canadian Pacific Railway v. Anderson, [1936] S.C.R. 200. 
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principles, then the introduction of a new one would seem to be unnecessary. 
Worse, since the concept under discussion may appear to carry contractual im- 
plications, its adoption may allow a much more ready exclusion of liability 
by occupiers than would be the case by the application of the principles of the 
iaw of tort that it will be contended are really applicable.” 


Having thus considered contract and license as possible bases for the 
instant decision and having found them in the main unsatisfactory, it is 
now necessary to turn to two other possible bases. The first of these is that 
the notice serves as an effective discharge of the licensor’s duty. It will be 
remembered that the duty of a licensor is simply to warn the licensee of dangers 
of which he knows.*” But, as the Court of Appeal in the present case admitted, 
there is a further and independent duty which is owed. This duty is stated 
by Salmond, in a passage quoted by Jenkins L.J. in the present case: 


The occupier is also liable if he or his servants do any act of positive misfeasance by which 
the licensee suffers harm, as by negligently driving over a person whom he has permitted 
to use a private way. The license is granted subject to existing dangers, but no further act 
must be done by the grantor or his servants to endanger the safety of the person to whom 
it was given.“+ 


Now, while a warning of the nature of the one quoted above may comprehend, 
as their Lordships held that it did, both the condition of the land and the 
normal activities carried on on it, it is to be doubted whether a warning of a 
danger is a discharge of the occupier’s duty of cate to avoid positive mis- 
feasance.” In this respect his duty is hardly that of an occupier at all, and 
it surely makes no difference whether a servant of the occupier, driving a car 
bearing a large placard warning of impending danger, negligently strikes a 
plaintiff on or off the land of his master. The normal duty of care is not, 
without more, displaced by such a warning. 


A duty of care can, however, be displaced by warning if that warning, 
having conveyed to a reasonable man an adequate knowledge of the peril, 
is then coupled with acceptance of the danger, or with what must be taken 
to be such acceptance, on the part of the person warned.’ This is nothing 
more than the doctrine of assumption of risk or volenti non fit injuria, and it is 
submitted not only that this is the most satisfactory basis for the decision in 
Ashdown v. Williams, but that it was in fact the guiding principle behind the 
present decision. Singleton L.J., for instance, said: 

The danger arising from shunting operations was one which must have been present to the 


mind of everyone who went on the property, and the words of the notice were intended to 
relieve the defendants from liability for negligence during that operation.** 


‘The danger may lie in the fact that, on principle, if the terms of a contract are wide 
enough to apply to a certain class of negligence, liability for it is excluded. If it is not 
specified, either expressly or by implication, this would not be the case in tort. 

20See, e.g. Winfield op. cit., supra footnote 13 at p. 696. The conclusion as to the present 
case is shared by Odgers, op. cit., footnote 12. 

1Salmond on Torts, (11 ed.) at p. 53 cited {1957} All E.R. at p. 42. 

*2See footnote 21 supra. This duty, like the noraml duty to avoid positive misfeasance, is 
not expressed in terms of warning, as is that of an occupier to a licensee in regard to 
static dangers. See also footnote 13, supra. But see (1956) 19 Mod. L.R. 532. 

“See, e.g., Winfield, op. cit., footnote 13, supra, at pp. 26-48. 

“41 1957] 1 All ER. at p. 41. 
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-arlier. he had stated: 


There were railway lines and trucks on the property, and shunting took place, as the plaintiff 
knew. She took the risk of an engine of a truck being in her way . . . I should feel more 
difficulty if we had to consider a claim arising from negligence in the driving by the defend- 
ant’s servants of a motor car and damages arising therefrom.?5 


The same /eitmotif runs through the judgment of Jenkins L.J. 


The notice is somewhat verbose, but I think it would be clear to any reasonable person reading 
the whole of it that it was intended to convey to any person who might choose to go on to 
the land to which it related that such person . . . would be there entirely at his own risk . . . 
It should be noted that, as appears from the plaintiff’s answer in cross-examination, she did 
at all events appreciate that the notice said she would be there at her own risk.2® 


Parker L.J. was even more explicit, particularly when he said that “Each case 
must depend on its own facts and in particular on what the licensee knows as 
ro the use of the land.”*’ As Dr. Glanville Williams has stated: 
Te constitute a defence [such as the one under discussion}, there must have been an express 
or implied bargain between the parties whereby the plaintiff gave up his right of action 
for negligence.2® 
it is interesting to note that the same view in regard to the defence of voluntary 
assumption of risk has been advanced in the Supreme Court of Canada. 


If A is driving an automobile for private purposes from X to Y and is hailed on the road 
by B who requests a lift towards Y, what would most likely be said by A if the question 
of misconduct by either during the trip was at that moment raised? I think he would 
ordinarily say, or at least could reasonably be tound that he implies — ‘You may come 
along, but you must take my skill and care and the risk of my ordinary conduct as I myself 
am doing, from which I am not likely to but might have a minor lapse’. . . 2” 


The concept of agreement implicit in these lines, moreover, refers to an agree- 
ment to which the rules of contract are inapplicable, thus obviating the difficul- 
ties mentioned earlier. In the words of Dr. Williams: 


If the giving of an effective consent to the risk of negligence requires some sort of agreemeni 
between the parties, the question may be asked whether this agreement must follow th 
rules of the law of contract. The answer may be in the negative. Thus . . . consent may 
be given by an infant, at any rate if he is nearly of age, although a contract to this effect 
might not be binding on him as a contract on account of his infancy. It seems there is no 
need to enquire into the existence of consideration for the agreement . . . °" 


On the basis of the foregoing analysis it is clear that in the present case the 
danger was brought to the attention of the plaintiff, bearing in mind the 
notice and the fact that she knew of the shunting operations. Had the damage 
resulted from some other cause, the result might well have been different, as 
both Singleton and Parker L.J.J. are careful to point out. Similarly, con- 
sent to run the known risk can easily be implied from Mrs. Ashdown’s conduct 

The question of the status of notices generally must now be faced. On 
the proposed basis, no wholesale escape from liability by occupiers would result 
A notice simply purporting to relieve from liability would per se be of little use 
in the majority of cases, since it would be in few cases indeed that a person 


25] bid. 

26] bid. at pp. 43, 44. 

27] bid. at p. 47. 

28Glanville Williams, Joint Torts and Contributory Negligence, (1st ed. 1951) at p. 308. 


2%per Rand J. in Car and General Insurance Corp’n Ltd. v. Seymour and Maloney, (1956) 
2 D.L.R. (2nd) (S.C.C.), at p. 372. 


80Williams, op. cit., footnote 28, at p. 312 
31[1957] 1 All E.R. at pp. 41, 47. 
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could be taken to consent to assume all dangers, sight unseen, even if, as is by 
no means clear, the law will permit him to do so.” However, a notice-board 
coupled with a context, whether such a context form part of the notice 
(as by specifying the dangers), or whether it consist of the physical surround- 
ings which may, as in the present case, speak for themselves, would form a 
sufficient communication of the extent of the peril in appropriate cases. 
Voluntary acceptance of the risk would then be a question to be determined, 
in the majority of cases, from the conduct of the party encountering the danger. 
This may be provided, in cases such as the present, by the act of coming on to 
the land, despite the knowledge.** 


One final point may be taken. It seems to be the case that where volenti 
non fit injuria is applicable, contributory negligence and apportionment are not 
far of f.°* While there is a difference in theory between a case where no duty 
of care is owed (as is the case where the defence of volenti is established) and 
one where there is a duty of care but the consequences of the breach of such a 
duty are partly the fault of the person injured, there is very little distinction 
between the two in fact. In many cases, reduction, rather than total elimination 
of the damages recoverable by the licensee, would seem to be the fairer solution. 
The establishment of Ashdown v. Williams on what, it is submitted, is its 
proper footing, may allow for such a possibility. 

—R. R. Stuart 


Second Year Law 


32°Theoretically it might be within the defence to argue alternately that the plaintiff was an 
invitee, who had accepted an invitation to enter and be upon the defendant company’s 
premises on an express condition, brought home to his mind that if he was hurt by the 
invitees negligence he would have no right of action. But to this plea, the answer would 
be the same, namely that the defendant company had not taken all the steps, reasonably 
necessary to bring that astonishing surrender of his elementary rights home to his mind.” 
per Scott L.J. in Henson v. L.N.E.R. and Coote and Warren Ltd., {1946} 1 All E.R. 653 
(C.A.) cited Odgers op. cit., supra footnote 12, at p. 45. See also Williams, op. cit., supra 
footnote 28, at p. 312. 

23]t need not, of course; see Winfield, op. cit., supra footnote 13 at p. 35. 


34See the Seymour case, supra, footnote 29: see Williams, op. cit., supra, footnote 28 at p. 
312; see also 2 Alta L.R. 127. 
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CONFLICT OF LAWS — TORT — RULE IN PHILLiPS v. EYRE -- 
CHOICE OF LAW OR JURISDICTION 


The famous two-fold rule in Phillips v. Eyre,’ as extended in Machado v. 
Fontes, has been applied by the British Columbia Supreme Court in Morrie & 
Stulback v. Angel.’ The headnote in the cited report states the case fairly: 


Plaintiffs, gratuitous passengers in the defendant’s car. were injured in an accident in the 
State of Washington. The accident was due to gross negligence on the part of the defendant. 
In an action brought in British Columbia (where all the parties were domiciled) held, that as 
the act or default would have been actionable if committed in British Columbia and as it was 
not justified by the law of Washington where it was committed the conditions to establish 
tort liability in a conflict of laws case had been fulfilled and the plaintiffs were entitled to 
recoved. Although the default of the defendant was not actionable by Washington law it 
nevertheless was punishable there as an offence against Mashington law and hence was not 
legally justified within the meaning of the second condition. 
Inasmuch as some $14,000 was awarded in damages, it is perhaps of more 
than academic interest to examine the necessity and desirability of a Canadian 


court applying the “English Rule” in tort cases involving a conflict of laws. 


I 


Without actually referring to the original statement of the rule by Willes J. 
in Phillips v. Eyre, Whittaker J. adopts the quotation by Duff C.J.C.* of 
Lord Macnaghten in Carr v. Fracis Times & Co. 

In the first place, the wrong must be of such a character that it would have been actionable 

if committed in England; and, secondly, the act must not have been justified by the law of 

the place whene it was committed. 

Whittaker J. found that while the defendant’s unsafe entry into a through 
street constituted gross negligence, the standard of actionability in British 
Columbia, it was not accompanied by the intention to cause injury without 
which “a gratuitous passenger is not entitled to recover” in Washington. 
However, the court did not have to discuss whether this was a substantive or 
merely procedural requirement of civil liability in Washington, because it 
found that “to operate a motor vehicle in such a manner is an offence and 
punishable under the law of the State of Washington” and “was therefore not 
legally justifiable in that State.” The defendant had cited two Privy 
Council cases from Saskatchewan and two Scottish cases’ in support of his 
argument that non-actionability under the lex loci delicti (Washington) would 
be a good defence in British Columbia. To this the court answered, “I have 
read those cases carefully. Without analysing them here to see whether they 
are applicable to the case at bar, I think that I am bound by the decision of the 
Supreme Court of Canada in McLean v. Pettigrew {19451 S.C.R. 62.” 


1(1870), L.R. 6 Q.B. 1 (Ex. Ch.) 

21897] 2 QB. 231 (CA). 

3(1956), 5 D.L.R. (2d) 30. 

*Canadian National S.S. Co. v. Watson, [1939] S.C.R.11, at 13 
5[1902] A.C. 176, at 182. 

®Walpole v. Canadian Northern Rlwy Co., [1923] A.C. 113. 
McMillan v. Canadian Northern Rlwy Co., [1923] A.C. 126. 


Naftalin v. L.M. & S.R. Co. [1933] S.C. 259 
M’Elroy v. M’Allister [1949] S.C. 110 
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The McLean case, arising in Quebec out of an accident in Ontario, required 
an even more strained interpretation of the meaning of “not justifiable”: not 
only was the defendant not civilly liable in Ontario, he had been found not 
guilty there on a charge laid under the Ontario Highway Traffic Act. 
Despite the acquittal, Taschereau J. had no difficulty in finding the defendant 
guilty for the purpose of rendering his act “not justifiable” within the meaning 
of the second branch of the Rule. 


Without discussing the merits of the decision in the McLean case, which has 
been widely denounced,’ it would appear that it turns on the extended meaning 
given to the second test of Willes J., “the act must not have been justifiable 
by the law of the place where it was done,” by the Court of Appeal in Machado 
v. Fontes.” In that case, a libel committed in Brazil, where it was not actionable, 
was considered not to be “justifiable” because there was a possibility of a 
criminal prosecution in Brazil. To achieve this position, the Court of Appeal 
had to invert the emphasis of the two cases it relied on, Phillips v. Eyre’ and 
The Mary Moxham."” In the Exchequer Chamber, Willes J. had held that 
what was prima facie a false imprisonment in Jamaica would not “found a suit 
in England” because it had been “justified” by an Act of the Jamaican Legi- 
slature. The Court of Appeal in the Moxham case had decided that the owners 
of a ship were not liable for damage done by the ship to a dock in Spain, 
because, by Spanish law, only the master was liable. 


Willes J. had said, “. .. the civil liability arising out of a wrong derives 
its birth from the law of the place, and its character is determined by that law. 
Therefore, an act committed abroad, if valid and unquestionable by the law 
of the place, cannot, so far as civil liability is concerned, be drawn in question 
elsewhere ...”"' Read in its context, this statement would indicate that an 
act, though characterized as tortious, will not create liability in England if the 
defendant, by the lex loci delicti. has a good defence. Willes J. used “wrong” 
to mean tort, and assimilated the results to those flowing from a breach of a 
foreign contract. Criminal consequences at the locus delicti, if contemplated 
at all, were dismissed by this reference to “civil liability” — as would be expect- 
ed from the general rule that the forum will not have regard to foreign penal 
laws.'” However, the Court of Appeal in Machado v. Fontes, in purporting to 


*P. B. Carter (1953), 3 W. Australia Law Rev., 67 at p. 82, “Comment is scarcely called for”; 
Hancock (1945), 23 Can. Bar Rev. 348; Cheshire, Private International Law (4th ed.), 
at p. 264: “Such a surprising decision . . . at least illustrates what inelegant results 
may be reached unless ‘justifiable’ is treated as synonymous with ‘not actionable’ ”; Rabel, 2 
Conflict of Laws, p. 243, footnote 59, “It is a curious case...” He goes on to show that 
the case could hae been decided on grounds of quasi-contract; Falconbridge (1945), 23 Can. 
Bar. Rev. 309. The authority given for disregarding the Ontario acquittal was La Fonciere 
Co. v. Perras, [1943) S.C.R. 165, involving a conviction under the Criminal Code. Quaere 
whether a Quebec court can so easily disregard the evidence of an Ontario Court’s interpreta- 
tion of Ontario law. 

8Supra, footnote 2. 

Supra, footnote 1. 

20(1876), 1 P.D. 107 (C.A.). 
11Supra, footnote 1, at p. 28. 


121 ord Loughborough, in Folliot v. Ogden, (1789), 3 T.R. 726, “It is a general principle that 
the penal laws of one couimtry cannot be taken notice of in another.” 
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foliow the Phillips and Moxham cases, disregarded the exculpatory effect of the 
second branch of the classic test, and said: 

Both those cases seem to me to go to this length: that, in order to constitute a good defence 

to an action brought in this country in respect of an act done in a foreign country, the 

act relied on must be one which is innocent in the country where it was committeed.13 
In effect, Willes J. had said, “No action at the forum if there is a defence 
where committed,” which Lopes and Rigby LLJ. took to mean, “Action at the 
forum unless innocent in all respects where committed.” Even conceding that 
“justifiable” is equivalent to “innocent”, the Court of Appeal made an un- 
warranted shift in emphasis in favor of the plaintiff."* Until Machado v. 
Fontes, the English rule was in step with the law prevailing in the United 
States and most other jurisdictions’® in that a substantive defence available by 
the lex loci would be given effect to; since then the plaintiff is permitted to 
found his action on considerations irrelevant to his injury (penalty at the suit 
of the foreign state), but the defendant cannot invoke his foreign defences 
because English law “then becomes the source and measure of the resulting 
cause of action.”"* 


There is nothing novel about the above criticism of Machado v. Fontes — 
the decision has been criticized in stronger terms elsewhere.’ One writer has 
made what I submit is an especially incisive attack on the English 
position as exemplified by the Machado case and its progeny.'* Spence sees 
the classic Rule as a test of jurisdiction, rather than orie for determining which 
law is to be applied. That is, both branches must be satisfied before an Eng- 
lish court will be called upon to make a choice of law. This approach would 
leave it open to the court, once the jurisdictional test is satisfied, to apply 
the lex locus delicti. Machado v. Fontes, of course, is directly contrary,’ 
but it is submitted that that was a case of first impression, wrongly decided. 
Prior to 1897, the test had never been fulfilled in a leading case, and though the 
Court of Appeal in Machado found the Rule to be satisfied by warping it to the 
facts, there was no precedent for deviating from what Rabel called “the world- 


18Supra, footnote 2, at p. 233, per Lopes L.J. 

14Robertson, 4 Mod. L. Rev. 27, at. p. 35; points out that The Mary Moxham was direct 
authority contrary to Machado, and at p. 35 remarks that the authority of Machado is 
dismissed by the two Privy Council cases cited by the defendant in the instant case, supra 
footnote 6, “if the normal meaning of the words counts for anything,”—because the acts in 
those cases, while not actionable, were certainly not innocent. 
Willes J. in the Phillips case, to refute charges that English courts are too willing to admit 
foreign causes of action, cites many exceptions, none of which are innocent per se. 

15]Including Scotland: F. E. O’Riordan, 4 Mod. L. Rev. 214. Excepting: China, Japan, and to 
a limited extent, Germany: See Rabel, op. cit., pp. 243, 247. 

16Cardozo J., citing Machado v. Fontes in Loucks v. Standard Oil, 244 N.Y. 99 (1918). 

17Hancock, (1945), 22 Can. Bar Rev. 843, at 853; Robertson, op. cit. in footnote 14, supra, 
who shows the decision is wrong on principle and theory, at p. 41 reconciles his view with 
Lorenzen’s acceptance of the case’s theory Rabel, op. cit., at 241, notes that compensation 
was available in Brazil on two grounds. If the Court of Appeal had permitted a com- 
mission to investigate Brazilian law it would not have found it necessary to distort the 
second branch of the Rule to do justice to the plaintiff; in Koop v. Bebb, (1951), 84 
C.L.R. 629, McTiernan J. of the High Court of Australia disapproves Machado relying on 
on Phillips v. Eyre; see also note 38 infra 

18Spence (1950), 27 Can. Bar. Rev. 661; see also Ynetma (1950), 27 Can. Bar Rev. 116, 121. 

19Supra, footnote 16. 
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tule.”** Hitherto, plaintiffs had always failed because the jurisdictional test 
had not been met: the facts of The Halley” did not meet the requirement of 
the first branch, while those of Phillips v. Eyre and The Mary Moxham fell 
short of the scond branch: the question of choice of law was crc fore still 
open until answered incorrectly, contrary to principle 2nd au‘xority, by 
Machado v. Fontes. This rationale is also adequate to determine the cases 
subsequent to 1897 cited in the instant decision: in C.P.R. v. Parent*® 
neither branch was satisfied; O’Connor v. Wray” turned on the iirst branch; 
Carr v. Fracis Times & Co.”* and Young v. Industrial Chemicals Co.** were 
decided on the second branch of the Rule. C.N.SS. v. Watson*' did not really 
raise the question, since it was determined by statute. Brown v. Poland” ap- 
plied the lex fori, but this case cited and followed the reasoning of McLean v. 
Pettigrew as it was no doubt bound to do. A true Machado v. Fontes situation 
raising the choice of law question did not recur until the Supreme Court of 
Canada in the McLean case found facts leading to the acquittal in Ontario to 
be “wrongful” within the meaning of “not justifiable”; — the dual test being 
thus strangely satisfied, it required only a mechanical application of the 
Machado decision to hold that the law of the forum governed. In effect, the 
plaintiff was given the advantage of a reference to the penal law of the locus 
delicti, but the defendant could not plead his defence under the civil lex loci. 
Spence feels that this latent inequity” given effect to by the Machado and 
McLean cases (and now by the instant decision) could be abolished by adopting 
the lex loci delicti as the proper law to be applied once jurisdiction under the 
dual Rule is established. Certainly his approach isolates the source of the evil in 
the improper choice of law made in the Machado case. In his view, the 
involved semantic discussion of the Rule, especially the second branch, as found 
in the majority of the cases, becomes unnecessary. He would therefore approve 
the classic test, though only in its jurisdictional aspect. However, at the risk 
of appearing ungrateful for his gratuitous carriage to what we agree is the 
fundamental question, we must part company with him on the wisdom of 
retaining the dual test for any purpose. 


20Rabel, op. cit., p. 240. 

21(1868), L. R. 2 P.C. 193; see footnote 33, infra. 

22This analysis will also explain why the Defendant in the instant case and Taschereau J. in 
McLean vy. Pettigrew, would both cite the Walpole and McMillan cases in the Privy 
Council; one to show “if neither actionable no punishable, then innocent”—the other to 
show “if either actionable or punishable, then justifiable”; see also Cheshire, op cit., p. 266. 

23[1917] A.C. 195. 

2471930] S.C.R. 231. 

25Supra, footnote 4. 

2671939] 4 D.LR., 392. 

2711939] S.CR. 11. 

28Falconbridge (1946), 23 Can. Bar Rev., at 310. This is the case which says O’Connor v. 
Wray is authority for the dual rule in Quebec, thus ending the effect of the enlightened 
decision in Lieff v. Palmer (1937), 63 Que. K. B. 278. 

29(1952), 6 W.W.R. (N.S.) 368. 

30Holmes J. in Slater v. Mexican Natl. R.R. Co. 194 U.S. 120 (1904), “ fe seems unjust to 
allow a Plaintiff to come here absolutely depending on the foreign law for the foundation 
of his case, and yet to deny the defendant the benefit of whatever limitations on his liability 


that law would“tmpose. . .. We are aware that expressions of a different tendency may be 
fof in some English cases.” 
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II 


Ever: as a test of jurisdiction, the semantics of the second branch are not 
so easily dismissed: the limits of “not justifiable” must be determined before 
the choice of the lex loci can be made. If it means “not innocent” or “wrong- 
ful” in any and all senses, then on facts similar to those raised by the trilogy of 
the instant case, the McLean case, and Machado v. Fontes, to choose the lex 
loci would be to invoke a nullity."" On the other hand, if it is equated to 
“actionable” it is a premature consideration, raising questions of substance 
and procedure best answered after the governing law has been selected. Up 
to this point we have seen that the language of the second branch, appropriate 
to the facts of Phillips v. Eyre, has lent itself to the unwarranted and unfair 
extension in Machado v. Fontes by which a person may be liable in damages for 
an act not considered to have violated an interest worthy of protection where 
it was committed. Apparently, a man must not only abide by the law of the 
sovereign to whom he owes allegiance at the moment of his acting, he must 
also guard against his person or property becoming amenable to the jurisdiction 
of a court employing the English rule. 


But the first branch of the Rule is also open to objection, this time because 
of an unfair advantage given to the defendant." The requirement that the 
act must fave been actionable had it been committed in England originated with 
The Halley ,** which, though it has been cited often, has seldom been applied 
since. If it can be explained as a stringent application of public policy,“* which 
all systems reserve to the forum, it is an extreme example of the “provincialism” 
rejected by Cardozo J.°” More likely, the Privy Council in The Halley meant 
only to make a primary characterization of the facts — and found them not to 
be tortious."* It has been said that in stating this part of the rule in Phillips v. 
Eyre, Willes J. was addressing his mind to purely local actions, and to causes 


81This has been noted as a factor that led the Court of Appeal in Machado’s case to choose 
the lex fori: Hancock (1945), 22 Can. Bar Rev. 843, 854. 


%2Smith, International and Comparative L.Q., July 1956, 466. In a footnote, at p. 469, he 
says, in defending Machado against Cheshire’s criticism, “Evidently the English Courts 
have succeeded in being unfair to both sides.” Though no doubt intended to be facetious, 
the remark is accurate. See also, Lorenzen, 47 L.Q.R. 483, at 501. 


83 (1868), L. R. 2. P.C. 193. The facts as stated by Willes in Phillips v. Eyre: “ .. . there- 
fore, in The Halley, the Judicial Committee pronounced against a suit in Admiralty founded 
upon a liability by the law of Belgium for collision caused by the act of a whom the 
shipowner was compelled by that law to employ, and for whom therefore, as not being his 


agent, he was not responsible by English Law”. It was essentially an inverted Mary 
Moxham. 


‘tLorenzen, (1931), 4 L.Q.R. 483, 498; Robertson (1940) 4 Mod. L. Rev. 27, 33, Hancock, 
3 U.T.L. 400, 402. The English position was changed by the Pilotage Act, 1913. 


35Supra, footnote 16, “ . . . Our own scheme of legislation may be different. We may even 
have no legislation on the subject. That is not enough to show that public policy 
forbids us to enforce the foreign right ... We are not so provincial as to say that every 
solution of a problem is wrong because we deal with it otherwise at home.” 


36Rabel, op. cit., at pp. 232, 233, say that by British, Japanese, and Chinese law the lex fori 
governs characterization, but because of the impossible consequences of this theory it is 
not generally so. Cheshire, opi cit., at p. 50 notes that the lex fori, for this purpose, in- 
cludes its conflict rules since to confine it to municipal law would be “parochial” On this 
view, though, the Privy Council should have characterized the collision as tortious. 
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really offensive to English public policy.*’ So confined, the first branch is not 
at variance with the “world-rule”; it is merely declaratory of reservations com- 
mon to all courts. Indeed, the judgment of Willes J. read as a whole is in 
marked conformity with those exemplifying the American position.”* So far, 
this part of the Rule is, at worst, redundant. But if it is extended to mean that 


similarity of legislation . . . be exalted into an indispensible condition, then . . . “that, of course, 
is a false view. The courts are not free to refuse to enforce a foreign right at the pleasure 
of the judges, to suit the individual notion of expediency or fairness. They do not close their 
doors unless help would violate some fundamental principle of justice, some prevalent con- 


ception of good morals, some deep-rooted tradition of the common weal . . . We shall not 
make things better by sending them to another state, where the defendant may not be 
found... *9 

Ill 


Of course, the foregoing objections become material only where the lex fori 
and the /ex loci delicti are substantially and substantively different, as in the 
trilogy including the instant case. Here, the defendant’s plea of non-action- 
ability by the /ex loci was inadequate. Because, so to speak, he was found 
guilty in absentia under a penal law having no relevance to the plaintiff’s 
injury, he was not “innocent.” His defences to that penal law, if any, could not 
avail him because of McLean’s case, and since the lex fori was chosen to govern, 
his defence under the civil lex loci was not relevant. He became subject to all 
the duties imposed by Washington law as soon as he crossed the line,*” but, in 
effect, the plaintiffs retained the benefits of a sort of status as British 
Columbians. No doubt the court had no alternative in view of the decision in 
McLean v. Pettigrew, and perhaps could not be expected even to have discussed 
the merits of the theory on which it is based. Nevertheless, the case stands as 
another example of a “fortunate choice of a forum.”*' If the plaintiffs had 
had to seek the defendant in Idaho or Oregon, they would not have succeeded, 
because the American theory would have confined them to their rights under 
Washington law. Had it been worthwhile to sue in Alberta, they probably 


87Cheshire, op. cit.. at p. 267; Ynetma (1950), 27 Can. Bar Rev. 116, at 118-119. It is true 
that Willes J. did cite Doulson v. Matthews (1792) 4 T.R. 503, a land trespass case, but 
the exclusions of the dual Rule appear, at least prima facie, to be in addition to this re- 
striction. The Halley is cited as authority for the first branch but quaere whether it turned 
on public policy; Willes J. did not specify public policy in his list of exceptions—perhaps 
this was implied by his mention of The Halley because such a “careful judge” would 
not likely overlook this. 

‘e.g. at p. 28 “A right of action, whether it arises from contract governed by the law of the 
place or wrong, 1s equally the creature of the place and subordinate thereto . . . Its 
character is determined by that law . . . If the foreign law extinguishes the right, it is a 
bar in this country.” 

Cf. Cardozo J. in Loucks v. Standard Oil Co., supra, footnote 16: “A foreign statute 
is not the law in this state, but it gives rise to an obligation, which, if transitory, ‘follows 
the person and may be enforced wherever the person may be found’, citing Holmes J. in 
Slater v. Mexican Natl. RR. Co., 194 U.S. 120. See also Cuba R.R. Co. v. Crosby, 
222 US. 473, at p. 478, “The law of the forum is material only as setting a limit of 
policy beyond which such obligations will not be enforced there.” 

“"Supra, footnote 16. Falconbridge (1946), 23 Can. Bar Rev. 309, at 312, “My own view 
of the effect of the first condition is that the cause of action is wholly governed by the 
domestic rules of the law of the forum applied to a hypothetical domestic situation, 
subject only to the proviso expressed in the second condition ... ” 

‘Harper, (1956), 33 Can. Bar Rev. 1155, 1157. 


'IHancock (1945), 22 Can. Bar Rev. 843, 853. 
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. have succeeded, again by virtue of the second branch of the Engitsh Rule. 
che action had been brought in Ontario, the claim would have been 
dereated under the first branch.** This catch-as-catch-can style of litigating 
is particularly undesirable in North America where the highways are frequented 
iv vehicles trom so many different legal “countries”. Surely the possibility 
of a driver being resident in an “English Rule” jurisdiction is a hazard that a 
person about to be injured by him should not have to consider; by the same 
token, the visiting driver should not be impressed with or permitted a standard 
of care differing from that of the others on the same highway. 


The logical permutations of the instant case may be illustrative if not 
confusing. For example: If the facts were changed so that the accident 
occurred in British Columbia, these results would probably follow in the 
various courts: Washington (and other United States) would allow B.C. law 
to govern, and find liability since lack of similar legislation would not offend 
its public policy,’ Alberta would grant recovery, but Ontario would not. On 
the other hand, if the Jaw were changed tor purposes of the example, (i.e., an 
action permitted by the domestic law of Washington, but not of B.C.), 
then on the facts of an accident in Washington, the courts in British Columbia 
and Ontario would find no liabilitv, bur those in Idaho and Alberta would; on 
an accident in British Columbia, all the courts would be against liability, ex- 


cept Alberta. 


Another example raises the possibility of collusion:- The defendant, through 
ordinary negligence, injures his passenger, the plaintiff, in Alberta. No action 
is maintainable here against the defendant, or, therefore, against his insurer, 
but the defendant submits to the jurisdiction of a Quebec court when action is 
brought there. The Quebec court can have no regard to the lex loci delicti,”° 
and will find for the plaintiff on principles of quasi-delict. Even if the plain- 
tiff is unable to register this judgment in Alberta, he may well be able to en- 
force it in Quebec. 


If the American rule were a North American Rule, then liability would vary 
only with the lex loci delicti. It is no wonder that the English Rule is de- 


scribed as: 


inherently imprecise, and incompatible with the liberal principles at the same time in Eng- 
land applied to other types of obligation.*" 


It has been suggested that the domicile of both parties at the place of the 
forum justifies the total application of the lex fori,'’ but this would have the 


42Supra, footnote 29. 

43QOntario Highway Traffic Act, R.S.O., 1950, c. 167, s. 50 (2). 
44Supra, footnote 35. 

45Supra, footnote 28. 

46Ynetma, op. cit., p. 121. 


47A minority in Scott v. Seymour (1862) 1 H. & C. 219 said chat a British plaintiff could 
succeed against a British defendant in an English court even where the lex loci contemplated 
no action. Falconbridge suggests this as a possible basis for Machado in (1946), 23 Can. 
Bar Rev. 309, at 315; Morris (1951), 64 Harv. L. R. 881, at 885 commends the theory 
in an example; Carter, op, cit., p. 81, says, in a note, it is “just possible” to defend McLean 
v. Pettigrew on this basis; Lorenzen (1931), 4 L.Q.R. 483, at 489, notes that this theory 
would justify Machado v. Fontes, but would not free the decision from criticism; cf. Dicey’s 
Conflict of Laws (6th ed., 1949), at p. 804: “The civil rights and liabilities of the parties 
before an English Court, are, subject to the rarest exceptions, not affected by nationality.” 
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absurd effect of making domicile a “connecting factor” in torts conflicts. 
Happily, neither was this theory discussed by Whittaker J. 


In summary then, it is submitted that the two-fold Rule should be abandon- 
ed, whether as a test for jurisdiction or choice of law, because it is provincial in 
extreme, differing from every other western system;"" it is not followed in other 
categories of conflict law; it admits foreign penal law;*° it makes compensation 
turn on the chance of finding the defendant within the jurisdiction of a con- 
genial forum; it has the effect of making tort liability a creature of status. 
Adoption of the American or “world-rule” technique would still reserve to the 
forum the limitations in regard to local actions,” public policy, foreign penal 
law, and matters of procedure, but-®ould yield uniform results (which is the 
rationale of conflicts law generally) based on the behavior of the defendant 
and the ordinary tests of jurisdiction, rather than the luck of the plaintiff. 
It would also bring into harmony the notions of abstract justice held by the 
Supreme Courts of Canada and the United States. The House of Lords may 
someday have an opportunity to overrule Machado v. Fontes, but if the Sup- 
reme Court of Canada is bound by its decision in McLean v. Pettigrew, then 
the Legislatures should act. As long as these cases stand, they should be re- 
quired reading for all users of the highway, and tourist drivers should be forced 
to display prominently a resumé of the law of their home jurisdiction. 


—W. Philip 
Third Year Law 


48Even Scotland, see footnote 15, supra. 
49But see: Huntington v. Attrill, [1893] A.C. 150, at 156. 


50Although Rabel, op. cit., p. 247, says this doctrine “has shocking results” which he notes 
Goodrich ascribes to “‘an archaic survival of outworn rules of venue.” 


51Robertson, op. cit., pp. 28-9; Harper, op. cit., p. 1156. 
52C.f., footnote 30, supra with McLean v. Pettigrew. 
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INSURANCE (ACCIDENT) — INTERPRETATION OF POLICY -- 
“UNDER THE REGULAR CARE AND ATTENDANCE OF A 
LEGALLY QUALIFIED PHYSICIAN” — ARGUMENT THAT 

SUCH CARE WOULD HAVE BEEN USELESS — AMBIGUITY 
OF CLAUSE 


It is not uncommon to find in policies of accident insurance a clause or 
provision to the effect that the insured will only be indemnified so long as 
he is under the regular care and attendance of a legally qualified medica! 
practitioner. It does not tax the imagination to conjure up situations where 
strict compliance with such a provision would be grossly unjust to the insured. 
Possibly the most obvious situation is one in which the insured, through some 
accident, becomes totally and permanently paralysed. To receive indemnity 
under a policy containing such a provision the paralysed insured would have to 
undertake the expense of paying a doctor to visit him regularly. It is readily 
seen that such a provision has the effect of penalizing the insured in these 
circumstances. The question then arises as to whether anything can be done 
to alleviate this injustice. Can the insured raise the argument that such regular 
care and attendance would be useless because no treatment therefrom would 
be of any benefit and that, therefore, he need not comply with the terms of 
that provision? 


This very question came before the Saskatchewan Court of Appeal re- 
cently in the case of Froelich v. Continental Casualty Co.'| The facts in that 
case are similar to those suggested above. In consideration of a stated premium, 
the insurer agreed to pay Froelich a monthly indemnity in case of total dis- 
ability caused by accident. The policy contained the following provision: 
“No indemnity will be paid under this part for any period of disability during 
which the insured is not under the regular care and attendance of a legally 
qualified physician, surgeon or osteopath other than himself.” The policy also 
contained the following endorsement: “Benefits will not be paid for any dis- 
ability unless you are regularly attended by a physician”. 


Froelich suffered permanent paralysis on his left side as a result of an 
automobile accident on December 20, 1952. He was taken to hospital in 
Moose Jaw where he remained until May 2, 1953. He was readmitted on June 
19, remaining for five days. During these periods of hospitalization he was 
attended by a doctor. In September, 1953, he went to Montreal for examin- 
ation where he was advised to continue the physiotherapy treatments which he 
had received while in hospital. On his return from the east, he received nine 
of these treatments between October, 1953, and February 1954. The only other 
medical attention Froelich received was two examinations in 1955, but these 
were solely for the purpose of permitting the examining doctor to give evidence 
as to Froelich’s condition at the trial of this matter. His evidence was that the 
attendance of a physician or surgeon would not have improved the plaintiff's 
condition. 


1(1956), 18 W.W.R. (N.S.) 529 
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When Froelich entered his claim for indemnity under the policy, the insurer 
refused to pay him on two grounds. The first ground, not relevant to this 
comment, was that the insured was not wholly and continuously disabled by 
reason of the said injury from engaging in each and every occupation for wage 
or profit. As a matter of record, both the trial judge and the entire Court of 
Appeal agreed that the defence failed on this ground. The second ground was 
that Froelich was not under the regular care and attendance of a physician. 
The insured brought his claim for indemnity to court and was successful. 
The trial judge (Thomson, J.) accepted the doctor’s evidence to the effect that 
if Froelich had attended on him regularly every week since the accident, he 
could not have prescribed anything to improve his condition. The judge held 
that the plaintiff should not be penalized because he did not incur useless 
expenses and, to support this conclusion, he cited Barbeau v. Merchants Casu- 
alty Co.” 

In that case, Barbeau was held to be entitled to indemnity under the 
policy, notwithstanding the fact that his physician had not attended him 
regularly. The policy contained a provision that no claim could be considered 
for an illness which did not require the care of a qualified physician or surgeon 
at least once in seven days. It was held that the illness which had incapacitated 
the plaintiff was one of those contemplated by the policy, and that he should not 
be penalized because he found a doctor sufficient!y conscientious to avoid un- 
necessary visits. The clauses of the policy should be interpreted by their relation 
to one another, and in the circumstances of this case, the provision for regular 
visits by a physician should be considered inapplicable.” 

The Continental Casualty Co. appealed from the decision of Thomson, J., 
and the appeal was allowed (Procter, J.A. dissenting) on the ground that 
Froelich had not been under the regular care and attendance of a physician. 
Martin, C.J.S. expressed the reasoning of the majority’ concisely: 

The plea that the regular care and attendance of a legally qualified physician would have been 

of no benefit owing to the plaintiff's condition cannot help the plaintiff as the court cannot 

make a new contract for the parties.” 

Such a reply would seem to be unsatisfactory. Simply by suspending the 
need for compliance with this one particular provision, the court is not making a 
new contract for the parties. It is common knowledge that the Insurance Acts 
of the various provinces contain clauses which provide for relief from for- 
feiture.’ The presence of these clauses should refute the suggestion that the 
court is making a new contract for the parties every time it is asked to suspend 
compliance with a particular provision. There is no reason for these clauses 
to be included in the statutes other than to give the court power to suspend 
compliance without being accused of rewriting the contract for the parties. 


2(1927), 44 Que. K.B. 295 

3see 23 Can. Abr. 549 

4Gordon, J. A. concurred in the result; McNiven and Culliton. JJ.A concurred with 
Martin, C.J.S. 

Sat p. 537 

“For Alberta, see R.S.A. 1942, c. 201, ss. 199, 295, and 322 

“For Saskatchewan, see R.S.S. 1953, ¢ .133, ss. 162, 268, and 295. 
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The dissident did not feel that the court would be making a new contract, 
and he was strongly in favor of allowing Froelich’s argument: 


I do not think that the court must, under the circumstances disclosed here, so construe the 
condition as to medical treatment that the defendant could compel the plaintiff to incur the 
expense of medical treatment which will benefit neither party to the contract, particularly 
where the expense might easily exceed the amount of monthly payments under the policy.7 


It was pointed out that insurance companies could discover that such a 
provision might easily be a double-edged sword in view of the fact that, in 
cases of permanent disability where there is no hope of ultimate recovery, such 
treatments might easily prolong the insured’s life — thereby extending the 
period over which the insurer is liable to indemnify him. 


The strongest factor in the dissent of Procter J.A. was his reference to 
section 268 of the (Saskatchewan) Insurance Act, R.S.S. 1953, ¢.133. That 
section is the one providing relief from forfeiture in policies of accident insur- 
ance. He said: 


If I am wrong in my interpretation of the effect to be given to this term of the policy, I think 
that this is a case where the court should exercise its powers under sec. 268 . . . and relieve 
the plaintiff from the consequences of his forfeiture or avoidance of his insurance .. . 
If the powers of the court are ever to be used under that section, this seems to be a case 
where relief should be given.® 


The majority, on the other hand, refused to recognize the relevancy of that 
section: 


There is, however, no reference to this section in the statement of claim nor, so far as the 
record discloses, was it mentioned at the trial. Moreover no reférence was made to it on the 
argument of the appeal. Under the circumstances I am of the opinion that it should not now 
be considered by this court.?° 


Once again, such a reply would seem to be unsatisfactory. It is unnecessary 
to state in a pleading the principles of common law or to set forth the contents 
of a public statute.”’ In the case of Kruger v. Mutual Benefit Health & Acci- 
dent Assn."* it was argued that the insurer had not been given proof of loss, 
but the court held that, in the circumstances of that case, it would be inequitable 
that the insurance should be forfeited or avoided on that ground. Therefore, 
in exercise of the powers contained in the equivalent section in the Ontario 
Insurance Act, the court granted relief against such forfeiture or avoidance. 


No reference had been made to that section by the parties either in the plead- 
ings or in the argument. 


The dissenting judge turned to authority which would support the con- 
tention that Froelich’s argument should be allowed. He cited Couch: 


Again a provision providing indemnity for no longer period than that during which the 
insured is ‘under regular treatment’ of a physician presupposes that some advantageous treat- 
ment will be possible, so that where it is undisputed that no treatment will be of the 
slightest assistance the words ‘regular treatment’ are suspended and none is essential to 
a recovery of the indemnity provided by the policy.1% 


Tat p. 539 

8The equivalent section in Alberta is s. 295 

Sat p. 540 
10at p. 537 
11Qdgers, Principles of Pleading and Practice, (15th ed), p. 84 
1271944] 1 D.L.R. 638 [1944] O.R. 157. 

Couch. Cyclopedia of Insuranse Law, vol. 7 s.1679. 
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He also found favor in the judgment of Laidlaw, J.A. in the Kruger case 
(supra), 
Perhaps cases might arise in which literal compliance with the requirements of the provision 
would be essential to entitle a claimant to indemnity under the policy, and likewise particular 
circumstances might be shown in other cases in which a literal interpretation of the provision 
would unfairly, unreasonably and unjustly defeat the real intention of the contracting parties. 
See Barbeau v. Merchants Casualty Co.1+* 
Procter, J.A. omitted another reference to the same judgment which, it is 
submitted, is as relevant as the reference he made: 


The important question to be determined is whether the plaintiff . . . required visits . . 
by a legally qualified physician. It is unnecessary to decide what the result would be if these 
words were to be applied in a literal sense to every case in which the insured has total 
disability ... 


It may be that . . . regular visits . . . by a legally qualified physician might not be made 

under special circumstances, but which would nevertheless not disentitle the insured to the 

benefits provided by this part of the policy.!* 

Further, the defendant insurance company had been a party in an earlier 
action in which it was stated: 

Where a policy stipulates that indemnity shall be payable only while the insured is under the 

regular care and attendance of a physician, no definite rule cam be laid down as to the 

frequency with which the doctor should see his patients. The visits must be at such intervals 

as are required by the physician to determine whether or not the insured is capable of 

resuming his work.’ 

It is submitted that, if nothing more, the above statements are sufficient 
to justify a court holding that section 268 of the Saskatchewan Insurance Act 


should be invoked to prevent an injustice being done to Froelich. 


To obviate any danger that the insurance company might be the victim 
of a fraudulent claim if the provision were suspended, it was pointed out that 
the company could, if there were any doubt as to the insured’s condition, 
protect itself. Rights were given to the insurer by another clause in the policy 
by which it could require proof of the insured’s continued disability every 
sixty days, if necessary. 

In attempting to ensure that justice is received by both parties in cases 
such as the one under comment, it is difficult to avoid adopting the reasoning 
of the dissentient judgment. Presumably the provision requiring regular care 
and attendance is for the express purpose of determining when the insured is 
physically capable of earning his living, so that his injury is not converted into 
a holiday with pay. If that presumption is correct, it is difficult to appreciate 
the value of strict adherence to the provision in cases where it is mutually agreed 
by the parties (or, as was the case with Froelich, was found as a fact by the 
court) that the insured will never again be physically capable of earning a 
living. 

Section 268 should have been invoked by reason that the regular care’and 
attendance was useless anc therefore Froelich should have been successful in 
the Court of Appeal. However, it is submitted that this was not the only 
ground upon which the Court should have decided in the plaintiff's favor. 


1471944] 1 D.L.R. 638 at p. 647 
‘Ibid., at p. 643 - 
16Hoffman vy, Continental Casualty Co., (1926), 32 R. de Jur. 230, 23 Can, Abr., 526. 


243 








t we assume that the majority was legally correct in disposing of Froelich’s 
sument about the uselessness of compliance with the provision upon the 
ground that the court would be making a new contract for the parties, then 
the present situation is not satisfactory. There must be some provision made 
n these policies to cover expressly contingencies such as permanent disability. 
'n all fairness, it is acknowledged that the insurer does not intend to penalize 
the insured by the provision as it stands at present. If the company could 
foresee such a circumstance at the time of entering into the contract with the 
insured, it is doubtful whether the former would insist upon regular treatment 
and attendance. Certainly this would be true if ever there was a provision 
that the insurer was to incur the liability for the insured’s expenses in this 
regard. Be that as it may, the occurrence of total permanent disability is far 
from impossible, and therefore it is submitted that the provision of regular 
care and attendance should be altered to provide for such contingencies without 
penalizing the insured. 

We have assumed that the majority was correct in holding that they are un- 
able to rewrite the contract for the parties. Therefore the most feasible method 
to provide for the necessary alteration is to require the insurer to rewrite the 
contract. The most satisfactory way to force the insurer to do this is for a 
court to find fault with the present provision. The most effective means for a 
court to accomplish this is to declare that the present provision is ambiguous 
and, by the application of the well-known principle,’* that it should be construed 
as against the insurer. It might be thought that this would have been the 
approach in the Froelich case but, on the contrary, the majority held that 


As the words of the provision here in question are precise and unambiguous, they must be 
construed in their natural and ordinary sense.!* 


In coming to this conclusion, it appears that the majority relied to some 
extent on the judgment of Rose, C. J. in Gyles v. Mutual Benefit, Health & 
Accident Assn.’ Martin, C.J.S. mentioned that Rose, C.J. was of the opinion 
that the provisions of the policy in that case were plain and that there was no 
ambiguity; therefore he dismissed Gyles’ claim. It should be noted however 
(although Martin, C.J.S. apparently did not feel this to be a valid distinction) 
that the provision in Glyes’ policy was that the policy did not cover him 
while he was not continuously under the care and regular attendance of a 
physician at least once a week beginning with the first treatment. It is sub- 
mitted that a distinction should have been drawn between the Gyles provision 
and the Froelich provision because the time interval constituting regularity of 
attendance was clearly defined in the former provision. There was no such 
definition in the Froelich provision. 


17See Halsbury, 2nd ed., vol. 18, p. 427, and Corpus Juris, vol. 32, p. 1152 
18at p. 537. 
19(1940), 7 Ins. L.R. 195 
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It is submitted that Procter, J.A. took the correct approach: 


T find ic verv difficult to determine what is meant by the prevision ‘regular care and attendance 
of a physician’, etc. There is no specified period as there is in many policies providing for 
attendance in stated periods. Must the finsuced} . . . be visited daily, weekly, monthly, or yearly 
by the physician, surgeon or osteopath in order to comply with the terms in the policy? 


I am of the opinion that the clause itseif, unexplained as it is, is so vague and indefinite in 

its requirements that it is unenforceable and cannot provide a defence to the plaintiff’s claim 

under the policy. The ciause having been prepared by the defendant should be strictly 

construed as against it.?° 

Provisions worded such as the one in the Froelich policy should be declared 
to be ambiguous. This would force the insurance companies to alter these 
provisions so that they would expressly provide for cases of permanent dis- 
ability. That would tend to eliminate any injustice of the type that was re- 
ceived by Froelich. 


—R. H. Allan 
Third Year Law 





